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Abstract 

 

This thesis examines the motivations for states to become involved in intercountry 

adoption. This includes both states that send children in intercountry adoption and states 

that receive children. The thesis explores the dynamic cycle of events that lead states to 

intercountry adoption participation. It then explores the ramifications of those for the 

application and interpretation of the ‘best interests of the child’ standard.  This thesis 

includes empirical work through data gathered by interviews and analysed by 

constructivist grounded theory methodology. It also includes a comparative analysis of 

seven different states involved in intercountry adoption. The comparative analysis is 

again undertaken with the use of constructivist grounded theory methodology. The 

thesis presents a theory that explains state motivation to engage in intercountry adoption 

and the effects that these have on the normative meaning that is given to the ‘best 

interests of the child’ legal standard when used in intercountry adoption.  This thesis 

makes an original contribution of knowledge by examining the motivation of states to 

enter into intercountry adoption and providing a theory that traces the pathways of how 

states become involved. It makes further original contributions to knowledge by 

examining how these motivations impact the normative meaning given to the standard 

in domestic, international and transnational settings. Yet another original contribution to 

knowledge is in providing a theory and network map of the normative meanings that are 

ascribed to the standard in an intercountry adoption setting.  
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Sarah Sargent  

Chapter One 

The Best Interests of the Child in Intercountry Adoption: 

Introduction to a Comparative and Constructivist Research 

Project 
  

Purpose Statement
1
: The purpose of this grounded theory research is to identify the 

influences on intercountry adoption operation and decision-making at the state level, 

and the implications of those for the interpretation and application of the best interest of 

the child standard, and to generate a substantive theory on this process.  

 

Research Question
2
: What motivates or influences a state to engage in intercountry 

adoption? How does this in turn effect how the intercountry adoption best interests of 

the child standard is interpreted and applied?  

 

Introduction  
This thesis discusses the best interests of the child standard in an intercountry adoption 

context. It examines the motivations of states to engage in intercountry adoption as 

either sending or receiving states.  In turn then it considers what effect those 

motivations have on the interpretation and application of the standard. The thesis uses 

qualitative research and comparative legal analysis through the application of grounded 

theory methodology. Ultimately two theories are provided in this thesis. The first theory 

explains the motivations and the process whereby states become involved as sending or 

receiving states in intercountry adoption. The second theory, which incorporates the 

first, answers the second part of the research question on the way in which the best 

interests of the child standard in interpreted and applied.  

At the outset a few things should be said about the focus and approach of this thesis to 

the research question. This is not the usual account of the best interests standard, of 

                                                           
1
 J Creswell, Introducing and Focusing the Study. Qualitative Inquiry and Research Design: Choosing 

Among Five Approaches (2
nd

 edn, Sage Publications 2007) 107-108 .  
2
 Cresswell (n 1) 103-104.  
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trying to locate its true nature within a thicket of arguments about the problems of 

children and rights, of rights and interests, of universal and cultural relativism. Such 

discussions are already replete throughout the literature, and another accounting of these 

through this thesis is unlikely to yield any fresh insight. Nor, given the level of 

problems and controversy that are a daily part of intercountry adoption operations, do 

they provide any practical grounding in understanding the utility of the standard in the 

real world.  

It should be noted that these theoretical propositions on the best interests standard are 

particularly peculiar to intercountry adoption because of the unique circumstances in 

which intercountry adoption occurs. These are not intended to be generalised to the best 

interests standard in other legal usages.  

 

Hague Convention on Intercountry Adoption  
 

This section provides an overview of the important international treaty that is concerned 

with the operation of intercountry adoption. This is the Hague Convention on 

Intercountry Adoption (Hague Convention). The Hague Convention on Intercountry 

Adoption was created in 1993 to deal with issues regarding the regulation of 

international adoption.
3
 While there were existing instruments on intercountry adoption, 

there was a belief that a new instrument needed to be created that was specifically 

aimed at the changing environment of intercountry adoption operation.
4
  The Hague 

Convention, like the CRC, is a rights-based document that incorporates the best interest 

standard. In the Hague Convention, the best interest standard is a key operating 

principle. There are several references to the standard throughout the document, and  it 

is the guiding standard for determining whether to place a child for intercountry 

adoption.
5
 

                                                           
3
 G Parra-Aranguren ‗Explanatory Report on the Convention on Protection of Children and Co-operation 

in Respect of Intercountry Adoption‘ Introduction, Paragraphs 1-2. 
4
 Parra-Aranguren (n3) Paragraph 1-2. 

5
The Hague Convention, Articles 1(a), 4 (b); see also Parra-Aranguren (n 3) Paragraphs 48-50.  
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The Hague Convention is an instrument that is set up to deliver a process for the 

operation of intercountry adoption, rather than setting up definitive standards for 

intercountry adoption operation. As the Guide explains: 

The purpose of developing the Convention was to create a multilateral 

instrument which would define certain substantive principles for the protection 

of children, establish a legal framework of co-operation between authorities in 

the States of origin and in the receiving States, and to a certain extent, unify 

private international law rules on intercountry adoption.
6
 

 

2005 Special Session and Guide To Good Practice  

 

In September 2005 the second Special Session was held on the Hague Convention.
7
  

The Second Session considered a number of issues,
8
 including a ‗Draft Guide to Good 

Practice‘
9
 for the operation of intercountry adoption. The Philippines‘ contingent that 

attended offered comments that the purpose of intercountry adoption was underscored 

as one that should operate as a child-centred measure, and not with a focus on the needs 

of the prospective adoptive parents.
10

 The Philippines‘ contingent stressed that 

intercountry adoption should be seen as ‗a social and legal measure for the protection of 

children‘.
11

 

 

                                                           
6
 The Hague Conference on Private International Law, ‗The Implementation and Operation of the 1993 

Intercountry Adoption Convention: Guide to Good Practice‘ (2008) (cited as ‗Guide‘) paragraph 26, page 

24.  
7
The Hague Conference on Private International Law  ‗The Report and Conclusions of the Second Special 

Commission on the Practical Operation of the Hague Convention of 29 May 1992 on Protection of 

Children and Co-operation in Respect of Intercountry Adoption‘ (17-23 September 2005), online at 

http://www.hcch.net/upload/wop/adop2005_rpt-e.pdf 
8
 See generally ‗Report and Conclusions‘ (n 7).  

9
 The Hague Conference on Private International Law, ‗Conclusions and Recommendations of the Second 

Meeting of the Special Commission on the Practical Operation of the Hague Convention of 29 May 1993 

on Protection of Children and Co-operation in Respect of Intercountry Adoption ‗, 17-23 September 2005 

(cited as ‗Conclusions and Recommendations‘) paragraph 1, 3; online at 

http://www.hcch.net/upload/wop/concl33sc05_e.pdf  
10

 ‗Conclusions and Recommendations‘ (n 9) paragraph 28, 17.  
11

 ‗Conclusions and Recommendations ' (n 9) paragraph 28, 17. 

http://www.hcch.net/upload/wop/concl33sc05_e.pdf
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The Guide to Good Practice
12

 gives detailed information on the best interests standard 

in the Hague Convention. The information in the Guide provides a detailed and 

contemporary view on how the best interests standard is seen to operate within 

intercountry adoption. It does this by linking the standard with other provisions of the 

Convention, and explaining how these should work together in the intercountry 

adoption process. 

Firstly, the standard is linked with the principle of subsidiarity,
13

 and secondly, with the 

principle of non-discrimination
14

 in intercountry adoption.  The importance of 

subsidiarity is underscored by the Guide‘s statement that it is ‗central to the success of 

the Convention.‘
15

 The information in the Guide clarifies that intercountry adoption 

takes place as one of a broad range of child welfare options, and is not looked to as the 

first choice or priority when making decisions on a solution for a child.
16

 While 

subsidiarity requires that intercountry adoption is not the first choice, neither does it 

relegate intercountry adoption to the choice of ‗‖last resort‖‘.
17

  This means that the 

intention of the Convention is that some forms of placement should be considered as 

less satisfactory than intercountry adoption, such as ‗remaining permanently in an 

institution, or having many temporary foster homes.‘
18

 The Guide, despite the 

importance placed on the principle of subsidiarity, emphasises the continued primary 

role of the best interests standard—commenting, that ‗it is not subsidiarity itself which 

is the overriding principle of this Convention but the child‘s best interests.‘
19

 

The second principle that the Guide links the best interests principle to is that of non-

discrimination.
20

 The Guide describes this principle as meaning that ‗children who are 

the subjects of national or intercountry adoption should enjoy the same rights and 

protections as any other child.‘
21

 

                                                           
12

 The Hague Conference on Private International Law, ‗The Implementation and Operation of the 1993 

Intercountry Adoption Convention: Guide to Good Practice‘ (2008) (cited as ‗Guide‘)  
13

 Guide (n 12) 29-30, paragraphs 46-53.  
14

 Guide (n 12) 30-31, paragraphs 54-57. 
15

 Guide (n 12) 29, paragraph 48.  
16

 Guide (n 12) 29-30.  
17

 Guide (n 12) 30, paragraph 53.  
18

 Guide (n 12) 30, paragraph 53.  
19

 Guide (n 12) 30, paragraph 52.  
20

 Guide (n 12) 30-31. 
21

Guide (n 12) 30, paragraph 55.  
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The Guide then goes on to link the best interests principle to several other Convention 

provisions
22

: that of ‗ensuring the child is adoptable‘,
23

 ‗preserving information‘,
24

 

‗matching with a suitable family‘.
25

 

The Guide provides a definitive statement of the best interests standard within the entire 

fabric of the Convention. The standard does not stand alone, lacking substance, in this 

rendition of it. All of this, which if adhered to, should serve the purpose of ensuring 

‗against the misuse or arbitrary interpretation of the best interests principle to override 

the child‘s fundamental rights when applying this Convention.‘
26

 This is also an 

acknowledgment that in practice, the best interests principle has been prone to 

inappropriate application in intercountry adoption operations.  

The Guide appears to be a straight forward document expression of the contemporary 

interpretation and use of the Hague Convention. But in fact, the role of the Hague 

Conference is given further discussion  in Chapter Three-which is in fact anything but 

straight forward.  

The relationship of the best interest of the child and the principle of the subsidiarity of 

intercountry adoption were also addressed in the Second Special Session.
27

 The 

‗Conclusions and Recommendations‘ are clear that ‗subsidiarity means in practice that 

when all the possibilities have been considered, it is concluded that intercountry 

adoption is the best solution to find a permanent home for a particular child.‘
28

  

The Special Session Conclusions and Recommendations also highlight that intercountry 

adoption should not occur in isolation from other child welfare practices.
29

 It points out, 

with reference to the Draft Guide, that intercountry adoption should be part of a 

continuum of services and decisions that are made about what is best for a child.
30

 The 

model described by the Special Sessions Conclusions and Recommendations is that of a 

                                                           
22

 Guide (n 12) 31. 
23

 Guide (n 12) 31. 
24

 Guide (n 12) 31.  
25

 Guide (n 12) 31.  
26

 Guide (n 12) paragraph 33,  28.  
27

 ‗Conclusions and Recommendations‘ (n 9) paragraph 31, 18.  
28

 ‗Conclusions and Recommendations‘ (n 9) paragraph 31, 18.  
29

 ‗Conclusions and Recommendations‘ (n9) paragraph 73, 26.  
30

 ‗Conclusions and Recommendations‘ (n 9) paragraph 73, 26.  
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several phased child welfare system,
31

 moving from ‗family preservation or 

reunification, temporary child care or institutionalization and national (domestic) 

adoption.‘
32

  Intercountry adoption is to be part of the child welfare system, where it is 

envisioned as ‗the next phase in that continuum.‘
33

  

Moreover, it is stressed that intercountry adoption should never be the preferred 

response when a child faces being placed away from their home.
34

 Rather, efforts 

should be made to allow the child either to remain at home, or to provide services that 

would permit the child to return to live in their home. 
35

  

The Guide itself is very clear that intercountry adoption must not be considered in 

isolation, but included as part of a state‘s child welfare system.  The Guide comments 

that ‗intercountry adoption does not occur in a vacuum and should be part of a national 

child care and protection strategy.‘
36

  

It is also stresses the importance of adherence to the principle of subsidiarity in 

intercountry adoption—and just what is encompassed by the use of that term-- by 

commenting that: 

The subsidiarity principle is central to the success of the Convention. It 

implies that efforts should be made to assist families in remaining 

intact, or in being reunited, or to ensure that a child has had the 

opportunity to be adopted or cared for nationally. It also implies 

intercountry adoption procedures should be set within an integrated 

child protection and care system which maintains these priorities.
37

 

In short, the Guide provides a very detailed structure of what the best interests standard 

encompasses in intercountry adoption. But what happens to the standard so 

painstakingly reasoned and described in the Guide when it is actually utilised, when it is 

put to use by different Member and non Member states? What other meanings are 

encountered? What happens to the standard when it encounters those challenges listed at 

                                                           
31

 ‗Conclusions and Recommendations‘ (n 9) paragraph 73, 26.  
32

 ‗Conclusions and Recommendations‘ (n 9) paragraph 73, 26.  
33

 ‗Conclusions and Recommendations‘ (n 9) paragraph 73, 26.  
34

 ‗Conclusions and Recommendations‘ (n 9) paragraph75, 26.  
35

 ‗Conclusions and Recommendations‘ (n 9) paragraph 75, 26.  
36

  Guide (n 12) paragraph 17, 3.  
37

 Guide (n 12)   paragraph 48, 29.  
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the beginning of this chapter, the ‗historical, legal, socio-economic, political and 

cultural settings of a region‘
38

?   

And what happens additionally when the standard encounters the state motivations for 

engaging in intercountry adoption? What is not discussed by either the Guide or other 

literature on intercountry adoption and the best interests of the child are the processes by 

which the standard moves from one setting to another—and what effects that has on the 

standard. Even if literature acknowledges the difficult terrain faced in the 

implementation of international law of children‘s rights generally, the processes by 

which such terrain is negotiated and what outcome that has on the international law 

doctrines is not discussed. Thus, the more particular definition of the intercountry 

adoption best interests standard and the varying contexts in which it is applied are 

likewise not discussed in the literature.  

Yet understanding this is critical to understanding in a real sense how the standard is not 

only used but affected in the shift from an international organisation to states and the 

host of other domestic and international level actors that are involved in intercountry 

adoption. This is also further discussed within the thesis.  

Understanding how meanings are ascribed, how they are formed, shift, change, and 

influence other meanings offered for the standard is far more critical to a realistic 

perception of the standard and of intercountry adoption itself. To do this, the thesis sets 

out the proposition that the standard should be understood within a normative 

framework, as described briefly further within this chapter and then more in-depth in the 

following chapters of the thesis.   

 

The following section looks at the development of child welfare and intercountry 

adoption, and common themes that predominate in their depiction.  

 

 

 

 

                                                           
38

 W Ncube, ‗The African Cultural Fingerprint? The Changing Concept of Childhood‘  in  W Ncube (ed) 

Law, Culture, Tradition and Children’s Rights in Eastern and Southern Africa (Ashgate, 1998) 10. 
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Child Welfare and Intercountry Adoption  

 

As will be discussed in this literature review the issues that surround intercountry 

adoption do not parallel child welfare issues, but are simply a modern day rendering of 

persistent issues.  Intercountry adoption is the child welfare issue de jour.   In the early 

twentieth century, the discussion on children‘s issues focused on the international 

development of child welfare.
39

  Issues that have persisted over time include the 

symbolism of a child and childhood in politics. A focus on children‘s issues at an 

international relations level is a means of both masking and avoiding other issues that 

might be more difficult to confront, less flattering to a national image or the 

acknowledgment of which might simply not advance the agenda that is being  

presented.
40

 

The development of child welfare to be seen as ‗children‘s rights to a 

childhood‘
41

occurred before the inter-war years of the twentieth century
42

, but it was 

during that period significant growth of the notion of child welfare as an international 

level concern occurred. 
43

 In the interwar years, child welfare was linked with notions of 

world peace
44

 and the advance of national democratic governance.
45

 At the same time, 

children were cast as the ‗calamities of war‘.
46

   

There were disagreements between national governments
47

 as to whether or not child 

welfare should be endorsed as an international issue.
48

 For instance, Britain was 

uncertain whether it wanted the hugely popular issue to feature in international 

relations, fearing that it might undermine Britain‘s position as an international leader.
49

 

                                                           
39

 D Marshall. ‗The Construction of Children as an Object of International Relations: The Declaration of 

Children‘s Rights and the Child Welfare Committee of League of Nations 1900-1924‘ (1999) 7 The 

International Journal of Children‘s Rights 103, 110-117.  
40

 D Marshall, ‗Children‘s Rights in Imperial Political Cultures: Missionary and Humanitarian 

Contributions to the Conference on the African Child of 1931‘ (2004) 12 The International Journal of 

Children‘s Rights 273, 295. 
41

 Marshall (n 46) 137.  
42

 Marshall (n 46) 136-137.  
43

 Marshall (n 46) 110-118.  
44

 Marshall (n 46) 120.  
45

 Marshall (n 46) 145.  
46

 Marshall (n 46) 137.  
47

 Marshall (n 46) 110-118.  
48

 Marshall (n46) 110-118.  
49

 Marshall (n46) 113-118.  
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Whether or not the League of Nations should officially include child welfare within its 

ambit was part of other strategising for international position and prestige amongst 

countries: ‗…the immediate circumstances of the inclusion of international child 

welfare within the League of Nations activities, in 1924, belong largely to the larger 

history of a jealous British diplomacy.‘
50

 

Children as a somewhat voiceless group are appealing—perhaps all the more appealing 

because of that voicelessness—and can be shaped into convenient symbols
51

 to advance 

many different agendas.  This allure of  the child as symbol continues today, where 

child welfare is now accepted as an important international relations issue—but the 

particulars of debates play themselves out through intercountry now, rather than the 

threshold question of whether international relations should encompass a topic such as 

child welfare. 

Children‘s rights in international law are met with a host of challenges:  

 

…attempts to implement the body of international law on children‘s rights have 

to contend with the historical, legal, socio-economic, political and cultural 

settings of the region.
52

 

 

The same circumstances that make implementation of children‘s rights challenging 

apply no less to the best interests standard. What is there to say about the best interests 

standard? Much has been written and debated, little resolved, little accord reached.
53

 

But is there a need for resolution and accord on the meaning of the standard? It would 

                                                           
50

 D Marshall (n 46) 113.  
51

 D Smolin, ‗A Tale of Two Treaties: Furthering Social Justice Through the Redemptive Myths of 

Childhood‘ (2003) 17 Emory International Law Journal 967, 1000.   
52

 Ncube (n 45) 10. 
53

 For a sampling of discussion on the best interests standard, see P Alston, ‗The Best Interests Principle: 

Towards a Reconciliation of Culture and Human Rights‘ (1994) 8 International Journal of Law and the 

Family 1; J Eekelaar, ‗The Interests of the Child and the Child‘s Wishes: The Role of Dynamic Self-

Determinism‘ (1994) 8 International Journal of Law and the Family 42; S Gooneskere, ‗The Best 

Interests of the Child: A South Asian Perspective‘ (1994) 8 International Journal of Law and the Family 

117;S Burman, ‗The Bests Interests of the South African Child‘ (2003) 17(1) International Journal of 

Law, Policy and the Family 28; A An-na‘im, ‗Cultural Transformation and Normative Consensus on the 

Best Interests of the Child‘ (1994) 8 International Journal of Law and the Family 62; B Rwezaura, ‗The 

Concepts of the Child‘s Best Interests in the Changing Economic and Social Context of Sub-Saharan 

Africa‘ (1994) 82; S Parker, ‗The Best Interests of the Child—Principles and Problems‘ (1994) 8 

International Journal of Law and the Family 26, 26.  
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appear not. The standard is extensively used,
54

 seemingly even with the lack of clear 

definition.
55

 Many models of interpretation and application of the standard have been 

proposed—bemoaning the lack of any single approach to determining what is in the best 

interests of a child.
56

  

 

It is well recognised that there are competing interpretations of the best interests 

standard.
57

 This is true in Africa, where the best interests standard is subject to at least 

two rival interpretations.
58

 One interpretation, which is referred to as a ‗wider‘
59

 

interpretation, is inclusive of concepts of the child seen as in harmony with traditional 

or customary African values and society.
60

 The ‗narrower‘
61

 version of the best interests 

standard is seen as one which promotes the individual as paramount, and of an 

individual rather than collective focus on rights.
62

  The lack of definition, however, is 

not necessarily seen as troubling or even in need of resolving.
63

 Indeed, this can be seen 

as a positive attribute that allows the principle to be applied in a manner that does not 

clash with existing cultural or community norms and concepts.
64

 

                                                           
54

 Alston (n 60) 3-5. Alston comments that ‗But perhaps the strongest evidence of the extent to which the 

principle has gained general acceptance is the frequency with which it is used at the international level in 

general.‘ 4;  R  Warshak, ‗The Approximation Rule, Child Development and Children‘s Best Interests 

After Divorce‘ (2007) 1(2) Child Development Perspective 119, 119, commenting that ‗The prevailing 

rule for deciding contested custody cases in the United States—the best-interests-of-the-child standard—

has been criticized for being vague and allowing too much judicial discretion.‘ 119.   Parker (n 60) 26. 
55
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International Journal of Law, Policy and the  Family 178,  185-186. 
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It is not the intent of this thesis to provide a rigorous exploration of the origins of the 

best interests of the child standard.  The thesis examination begins with the best 

interests standard already established as a norm, thus by passing the first stage of a 

norm‘s life cycle as presented by Finnemore and Sikkink, that of norm-creation.
65

 

However, as their research stresses, norms come from somewhere, and it would be 

remiss to not at least address the origins of the best interests standard, now well 

embedded within international law for children.  

Kline gives a brief description of the emergence of the standard as linked to ‗historical 

developments‘
66

 on how Western society saw children.
67

 She says that the best interests 

standard rose up alongside conceptions of ‗‖child saving‖‘
68

 in the 1800‘s.
69

 Prior to 

this: 

During the sixteenth and seventeenth centuries, childhood emerged as a distinct 

state in the life cycle during which time children were recognized as socially, 

intellectually and emotionally dependent and were thus entrusted to their 

families ( and in particular to their mothers) for protection, nurturing and 

socialization. In the nineteenth century, the conception of childhood as distinct 

from adulthood reached a new height, and children‘s interests became 

increasingly recognized as severable from, and independent of, those of their 

parents. As middle classes assimilated these understandings of childhood, 

concern developed about the denial of childhood to working-class and poor 

children. Consequently, a ―child saving‖ movement emerged from what had 

previously been a more generalized form of poor relief and religious 

benevolence.
70

 

Thus, the rise of the best interests standard occurred in conjunction with ideas of 

rescuing children, of bringing aid from the higher strata of society to the children of the 

less privileged classes. The best interests standard emerged at the same time that child 

welfare was emerging as an international issue. Both child welfare and the best interests 

standard were heavily imbued with notions of child rescue, of a provision being made 

for children by those in society who were in more privileged places. As a result, there 

was an emphasis in the normative value of the best interest standard creation on two 
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things. Firstly, was the focus on rescue of children but without a concomitant focus on 

salvaging the situation for the parents of the child—child welfare not being the same as 

family welfare.  Secondly, child welfare and the best interests standard were used as 

tools to  lift children into higher strata of society.  

Modern intercountry adoption is not immune from these themes of rescue and privilege. 

Instead, justifications for intercountry adoption resound with them.
71

 Perry comments 

that ‗in a sense, the access of affluent white Western women to children of color for 

adoption is often dependent upon the continued desperate circumstances of women in 

third world nations.‘
72

 And yet the birth mother or the larger family of the child and 

their circumstances are rendered to near invisibility in depictions of intercountry 

adoption.
73

 

Given however, the stance that Perry presents as intercountry adoption being inherently 

reliant upon maintaining structures of inequality, the claims of the best interests 

standard then become specious. As Kline points out, in this way, the best interests 

standard, itself part of a ‗liberal form of law‘
74

, acts as a ‗liberal form of law...to obscure 

and thereby legitimate and reproduce, oppressive structures.‘
75

 

These views of intercountry adoption and the place of the best interests standard within 

them should raise alarm and concern. Is intercountry adoption motivated by seemingly 

benevolent but ultimately iniquitous and destructive aims? Does the best interests 

standard serve the interests of the child, or is it deeply embedded within a structure that 
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promotes and replicates inequality and thereby meets those aims rather than what is 

truly needed for the well-being of the child. 

New Ways of Looking at Intercountry Adoption:  A Review of 

Literature 

 

Intercountry adoption literature has distinct divisions. Some of the literature is focused 

on whether there was a need for regulation and on the advent of the Hague Convention. 

There is a focus on the provisions of the Convention Articles focused on the mechanics 

of the Convention, in which way the instrument would work and what its provisions 

were. An example is an article by Pierce that focuses on the provisions of the Hague 

Convention for the performance of tasks by adoption agencies.
76

  

This literature review does not focus on scholarship that is primarily concerned with a 

mostly nuts-and-bolts black letter law presentation of the Hague Convention, or arguing 

for or against certain of its provisions.
77

 Instead, this discussion focuses on emerging 

themes in the literature as being most representative of contemporary constructions of 

intercountry adoption. The dilemmas presented and the context of discussions show that 

intercountry adoption has moved on from the consideration of the Convention to other 

and still persistent issues on intercountry adoption itself.
78

 

Contemporary articles on intercountry adoption call for a new way of looking at, 

researching and understanding intercountry adoption. These come from disparate 

academic theoretical standpoints, but the message common to all three is the same—

intercountry adoption literature and scholarship insufficiently explains the phenomena. 

Worse, in some cases, the current scholarship can even serve as a mask to the inequities 
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that are part of the intercountry adoption system.  Broadly these three articles are 

representative of calls within intercountry adoption literature for different 

understandings: feminism, post-colonialist, and empirical work.  A fourth category of 

emerging intercountry adoption research comes from people who themselves were 

adopted through intercountry adoption.  

Feminism  

 A seminal article by  Perry argues for viewing intercountry adoption from a feminist 

legal standpoint. She argues that the intercountry adoption depictions that exist do not 

adequately account for the situation of women within intercountry adoption. She 

comments that: 

social perceptions of the relationships between competent mothering and race 

correspond closely to the hierarchies of women by race. All too often, society 

portrays Black women as inadequate to the task of mothering Black children. 

They are portrayed as competent caretakers of white children, but only in the 

role of domestic worker, rather than legal mother. At the same time, society 

seems to presume the adequacy of white women to competently mother children 

of any race.
79

 

 

Given that intercountry adoption is commonly the sending of a child of colour to be 

adopted into a white family; these perceptions of mothering deserve exploration within 

the dynamics that make up the social explanations and justifications of intercountry 

adoption.  Perry sums this up powerfully: 

...there is a transfer of children from the least privileged to the most privileged. 

The imbalance in the circumstances of the two women involved in international 

adoptions presents a troubling dilemma: in a sense the access of affluent white 

Western women to children of color for adoption is often dependent upon the 

continued desperate circumstances of women in third world nations.
80

 

 

She concludes that there is a strong call for another view of adoption, one that can be 

provided through the use of feminist legal theory:  
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As long as factors such as race, class and patriarchy powerfully affect so many 

women‘s lives and choices, they must be a part of any meaningful analysis of 

this important and long-standing practice.
81

 

Another scholar has taken up an analysis of intercountry adoption from a feminist 

perspective, using global critical race feminism. He quotes Adrien Katherine Wing to 

describe what it is, saying: 

 

‗‖ Despite constituting a plurality of the world‘s people, women of color are 

usually situated on the bottom rung of each society, whether they live in 

developed or developing countries. The concept goes beyond mere color or 

racial identification. What these women may have in common is their potential 

relationship—likely an oppositional one –to sexist, racist and imperialist 

structure....To assist women of color, we need to delineate their multiple 

identities, examine how these identities intersect to privilege or lead them to face 

discrimination...
82

 

 

However presented as a feminist view of intercountry adoption, it is possible that Jones‘ 

work would be seen as antithetical to the aims of feminist research. The solution that he 

promotes is the adoption of children by ex-patriates of the sending state.
83

 This does 

nothing to promote the awareness of women‘s viewpoints or situations that Perry so 

importantly calls to the fore.  

Dubinsky is another researcher who addresses intercountry adoption from a feminist 

perspective.
84

 She raises, as does King, discussed below, the themes that appear in 

discussions of intercountry adoption, identifying main themes of ‗rescue and kidnap.‘
85

 

She discusses the feminist response to these two depictions of intercountry adoption, 

arguing that these are not adequate ways to understand intercountry adoption:  

Kidnaps and rescue speak to certain truths, but they are incomplete, partial and 

abstract. Both rely on unreflective thinking about mute, essentialized, sacral 

children. Babies are not just so many bananas, and the intense emotional 
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attachments between adults and children in our world are too complicated to fit 

into simple binaries.‘
86

 

 

Post-Colonialism  

Just as Perry‘s work on intercountry adoption and feminism can be considered seminal 

work, so too may a recent article by King become a seminal piece of post-colonialist 

research on intercountry adoption.
87

 King challenges the way in which American legal 

scholarship depicts intercountry adoption, finding it to be insufficient and incomplete.
88

 

He calls instead for the use of a post-colonialist viewpoint to fully understand 

intercountry adoption.
89

 King‘s work exposes five common narratives of intercountry 

adoption in the American legal scholarship, and challenges these by proposing 

alternative narratives from a post-colonialist perspective.
90

 King explains that  

Post-colonialism is a set of theories that critique analytical structures—such as 

literature, film, law and political science—that identify previously colonized 

peoples through binary opposition structures that reflect a hierarchical inferiority 

of the previously colonized populations...The aim of post-colonialist theory is to 

expose provincialism in Western theory and politics, in favour of heterogeneous 

discourses, particularly discourses that have their origins in the lives, cultures 

and vocabulary of historically oppressed people.
91

  

The issues of post-colonialism and links to intercountry adoption are explored in non-

legal academic texts, being a common offering. Hubinette is perhaps characteristic of 

the post-colonialist intercountry adoption scholarship- and on the  theme that is 

identified as critical in intercountry adoption by this thesis.
92

 The thesis in particular 

looks at the international relations concept of ‗informal empire‘
93

 put forth by Wendt 
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and Friedham.
94

 This is explored in depth in Chapter Six, linking some intercountry 

adoption practices between sending and receiving states to the particular embedded 

power dynamics that resound in the idea of post-colonialism. Legal literature, aside 

from King, may have neglected to explore this important feature of intercountry 

adoption. Nevertheless, it is an important aspect of the theory ultimately presented in 

this thesis, and turns up again with particular emphasis in the discussion of relationships 

of informal empire. Post-colonialism and Cold War themes are also seen in the 

discussion on the United States in Chapter Four.  

Inherent within the idea of post-colonialism is the idea of politics, especially global 

politics, having a hand in events that shape intercountry adoption. This idea is covered 

in a recent article by Saunders. 
95

 His take on intercountry adoption is a direct opposite 

than that of King, albeit discussing intercountry adoption in the context of global 

politics. Saunders‘ approach might be dismissed as overly naive, where he seems 

baffled by the lack of a universal applauding of the benefits of intercountry adoption. 

He sidesteps the issues of inequity, that Perry and King raise, saying,  

One might expect these new, rather symbiotic relationships [between sending 

and receiving states] would be seen by the vast majority of the international 

community as promoting the common good and serving the best interests of the 

children involved. Nothing could be further from the truth. 

 

His comment is not that the relationships do not promote the common good nor serve 

the best interests of children. Rather, his comment reflects a tone of bafflement that 

intercountry adoption is not seen in this light. Interestingly his article highlights the 

political battles that rage over intercountry adoption in international relations. He 

pitches the battle as one between the United States and the European Union, proposing 

differences between views on intercountry adoption as representative of differences 

resulting from the differing immigrant histories of the United States and Europe.
96

 He 

says that: 
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...international adoption removes children from everything that is native and 

places them in a foreign environment where, in most cases, they become part of 

a family of a different ethnic origin, live in land where their ancestors never set 

foot, and speak a language other than that of their birth. But to the American 

psyche, there is nothing strange, nor necessarily undesirable about this. 

Successive generations of immigrants have set sail for American shores leaving 

behind their culture, language, and native soil, in many cases forever. More 

important to personal development than ethnicity, or other immutable factors 

attributable to one‘s birth, are the concept of self-determinism and 

individualism, which are deeply rooted in the American national mythology. 

Perhaps this explains why the US and the EU cannot seem to agree on the basic 

nature of intercountry adoption and its value to receiving and sending 

societies.
97

 

Saunders‘ article raises many questions about the way that intercountry adopted is 

depicted and reasons that people and states do and do not engage in it. He argues the 

rescue and humanitarian motives for intercountry adoption engagement are sufficient in 

and of themselves to justify intercountry adoption, and further that this fuels decisions 

to join the Hague Convention on Intercountry Adoption.
98

 He comments that the matter 

of states becoming involved in intercountry adoption ‗has generated political spillover 

which is affecting both domestic and foreign policy in a number of countries.‘
99

 With 

that statement, this thesis has no dispute. It begs the questions, however, of how and 

why intercountry adoption becomes politicised in both domestic and international 

levels, and further, with what effect to intercountry adoption itself?  Saunders‘ article 

goes on to note that there is comment in the literature that ‗the American adopter in the 

years from 1945-1975 could not help but engage in a mental game of saviour and saved, 

dominant and dominated, lucky and unlucky‘.
100

 It seems to be a case of the ends 

justifying the means, then, in adoption. Saunders remains oblivious to the deeper 

discourse that runs through the issues he presents of (American) adoption motivations 

and justifications for involvement. These are further discussed in a variety of ways 

throughout the thesis, coming up again specific to American adoption in Chapter Four, 

with further analysis in Chapters Five and Six.  

 

                                                           
97

 Saunders (n 102) 7.  
98

 Saunders (n 102) 4.  
99

 Saunders (n 102) 4.  
100

 Saunders (n 102) 7.  



19 
 

Empirical Research 

An article by Breuning and Ishiyama discusses the need for empirical work to explore 

specific questions on intercountry adoption practices in sending countries.
101

 They raise 

this need in the context of a focus similar to that raised by Saunders, of looking at 

‗intercountry adoption as a political issue and as an explicitly human face of 

globalization.‘
102

 They consider five issues that give rise to debate in intercountry 

adoption, those being, ‗international legal issues, the impact of globalization and 

neoimperialism, cultural factors and democracy and governance issues.‘
103

 Their 

conclusions are that a ‗country‘s economic interconnectedness best explains its adoption 

laws‘.
104

 They explain that ‗our findings suggest that the more globalized an African 

country is, the more likely it is to have a less restrictive intercountry adoption policy.‘
105

 

They also comment that the Hague Convention has seemingly little influence on the 

way that intercountry adoption is conducted, and that rather, ‗intercountry adoption 

from Africa is largely dependent on the laws of the sending and receiving country, the 

diplomacy between the two, and the degree to which each state monitors the actions of 

the private and public agencies involved in intercountry adoption.‘
106

 

The idea of the importance of the dyadic relationship of the sending and receiving state 

in setting up the ways in which intercountry adoption is further discussed extensively in 

this thesis and form a core element of the theory ultimately presented in answer to the 

research question.  Also of importance is the role of the non-state actors, which includes 

private and public agencies, a point also discussed and forming another core element of 

the theory that will be presented.  The idea of intercountry adoption being a political 

issue between two states is also something that forms a very key element of the theory 

that will be presented.  

Breuning and Ishiyama have focused on intercountry adoption empirical work from 

sending nations in Sub-Saharan Africa. A complementary piece of empirical work 
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focuses on the United States as a receiving country.
107

 It explores the choices that are 

made by the US as the receiving country as to which children it wants to receive 

through intercountry adoption.  Quiroz comments that ‗there is little doubt that 

transnational adoptions are part of a global enterprise, reflecting preferences of the 

adoptive population. These preferences are a  combination of individual or personal 

tastes, historical or current relations with a particular country, views of children from 

sending countries and the marketing of programs by private agencies.‘
108

  

Through an examination of visas issued over a 10 year period in the United States for 

children to be received in intercountry adoption, Quiroz makes several comments and 

findings. Sending states have an influence over the process, as she says, ‗The policies of 

sending states undoubtedly also interact with adoption agency influences and personal 

preferences.‘
109

 As do Breuning and Ishiyama, Quiroz looks at the variation in 

requirements that sending states have in the requirements that adoptive parents must 

meet.
110

 She does not try to identify the reasons for these restrictions as do Breuning 

and Ishiyama, but instead says that these ‗provide at least some measures by which to 

compare the relative ease of adoption for US couples.‘
111

 She concludes that the policies 

of sending countries for adoptive parents is not sufficient to ‗itself explain which 

countries are in the top 20 [of sending states to the United States].‘
112

   There is another 

factor that comes into play, and that is the nature of the relationships that the United 

States as a receiving state has with the states that send children, ‗the supply of the 

world‘s needy children and other countries [sic] willingness to engage in adoption 

demonstrates the power of the USA in forming and maintaining such relations with 

sending countries.‘
113

 (emphasis added) 

 That is, the influence of the receiving state over the sending states dictates much of 

what happens in intercountry adoption—and the specific dyadic relationship between 

sending and receiving states have much to do with which children are sent through 
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intercountry adoption. Quiroz concludes that ‗it is not the argument of this paper that 

transnational adoption drives US foreign policy but rather that it fits within the larger 

social policies that drive the larger social policies that drive economic world domination 

by the USA.‘
114

 

The thesis research would agree with the arguments that Quiroz makes. Foreign policy 

is most definitely a component of modern intercountry adoption engagement. The 

theory presented shows that foreign policy drives the decision, rather, of whether or not 

a state ultimately engages in intercountry adoption.  Issues of international power and 

prestige as well play into whether and how a state enters into intercountry adoption, 

whether as a sending or receiving state.  

Quiroz‘s research looks at the racial preferences that are expressed by adoptive parents 

in the United States. She argues that the racial preferences shown by adoptive parents 

show the contemporary societal interpretations of race within the United States, where 

race is reflected in a preferential hierarchy. She says that the United States has moved 

from a racial classification structure that was ‗two-tiered‘
115

—‗White‘
116

 and ‗non-

White‘
117

 to one that how has three parts, where the categories now: 

include ―White‖, ―Honorary White‖, and ―Collective Black‖, where whites 

remain at the top of the structure and an intermediary group of honorary whites 

serve as a bugger between whites and collective blacks at the bottom of the 

hierarchy. Each category contains several groups: Whites (e.g. new whites such 

as Russians, assimilated light-skinned Latinos, assimilated Native Americans 

and some native Asians) Honorary Whites (e.g. light skinned Latinos, Korean-

Americans, Middle Eastern Americans, Chinese-Americans); and Collective 

Black (e.g. Blacks, dark-skinned Latinos, Hmong and New West Indian and 

African immigrants.). However, access to the white or honorary white categories 

is limited by those in power and honorary white status is subject to change.
118

 

 

Quiroz compares adoption statistics from 20 states that sent the most children to the 

United States to look at racial patterns in adoption. She looks at adoptions from 1990-

2005. Her analysis shows that ‗the past 16 years the majority of adoptions have been 
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from either the White or Honorary White category, whereas approximately 20 per cent 

of adoptions have been from the Collective Black category‘
119

; thus arguing that racial 

choice of adoptive parents plays a significant factor as to which countries children are 

adopted from.
120

 Quiroz further ‗compared policies of countries in the top 20 along with 

five other countries that fall into the...Collective Black category (Dominican Republic, 

Jamaica, Trinidad and Tobago, Liberia and Nigeria) in order to determine if the number 

of international infant adoption programs offered by agencies could be linked to the 

degree of restrictiveness of a country‘s adoption policies.‘
121

 She remarks that ‗a 

comparison between the five ―Collective Black‖ sending countries with countries in the 

top 20 for the past 16 years, suggests that, in general, adoption is no more costly, and 

restrictions are not substantially different for these countries. Indeed, when added costs 

of travel are taken into account it is difficult to understand why some sending countries 

in the top 20 and five ―collective black‖ countries are not in greater demand by US 

adoptive parents.‘
122

 She also comments on the situation of African-American children 

in the US care system and the phenomena of the United States sending children to other 

states for adoption: 

In the year 2000, almost 20,000 children were adopted by US citizens from other 

countries. At the same time, nearly 125,000 US children, mostly African-

American and biracial, remained in need of adoptive homes. Added to this, 

African American infants are now entering the transnational adoption market as 

a number of US adoption agency websites advertise to Canadian and European 

couples to place African American and biracial infants with some agencies 

citing lack of ―demand‖ as driving this phenomenon.
123

 

Two issues in this stand out in respect to intercountry adoption. The first is that the 

United States sends children from the lowest rung of the racial preference hierarchy to 

other states for adoption whilst at the same time bringing in children for adoption from 

other states. The second is the use of the internet for adoption, another recent 

phenomenon in intercountry adoption that has occurred since the drafting of the Hague 

Convention.  The thesis theory speaks to the role of social marginalisation in the 

sending of children in intercountry adoption, demonstrating that children who are 
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socially marginalised within their own state are at risk of being sent in intercountry 

adoption.  

Empirical research has also been done on the use of the internet by adoption agencies to 

promote the adoption of children, and whether practices are compatible with the 

standards of the Hague Convention on Intercountry Adoption. Chou, Browne and 

Kirkaldy carried out empirical work to investigate how intercountry adoption is carried 

out on the Internet.
124

 This is redolent of concerns raised about private adoption 

agencies carrying out functions under the Hague Convention.
125

 Concerns over internet 

adoption sites are perhaps a more modern version of that issue.  Concerns were raised 

during the drafting of the Hague Convention over what, if any, role private agencies 

should have in the performance of intercountry adoption tasks. 
126

  Chou et al comment 

that ‗the role of ethnicity in the selection of children for international adoption is yet to 

be determined.‘
127

  That question has been explored by the research of Quiroz, showing 

that racial preferences do play a role in the selection of a child for adoption. Again, this 

is further explored in Chapter Four.  

The specific aim of Chou et al’s research was to investigate whether internet adoption 

sites were in compliance with Hague Convention standards and CRC standards.
128

 They 

found that there were many violations of Hague Convention and CRC standards by 

internet adoption websites: 

...the most fundamental being that it does not always prioritise children‘s needs 

or respect their rights. This is highlighted by the fact that over a third of the 

website explicitly gave adoptive parents the power to select a child they wish to 

adopt and less than half specify the provision of post-adoption follow-up.
129

 

 

Other problematic practices identified were around the use of a child‘s photo on the 

website. This was seen a ‗breach of the children‘s privacy.‘
130

 Website language was 
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used that had the effect of ‗promot[ing] children as a commodity and an object of 

desire.‘
131

  

Finally, the research highlights six areas where legal provisions should be strengthened 

in regard to intercountry adoption practices, ‗fees‘
132

, ‗assessment of children and their 

biological families‘
133

, ‗assessment of prospective adoptive parents‘
134

, ‗selection‘
135

, 

‗transition‘
136

, ‗follow-up‘
137

 specific to ‗children‘s progress and ensure services are 

available for those with needs.‘
138

 

 

The Voice of Those Adopted Through Intercountry Adoption  

A fourth area of emergent intercountry adoption literature is that of people who 

themselves were adopted through intercountry adoption.  One anthology that includes 

people who were adopted through intercountry adoption is ‗Outsiders Within: Writing 

on Transracial Adoption.‘
139

 The Introduction to the book states its own important 

contribution: 

This book is a corrective action. Over the past fifty years, white adoptive 

parents, academics, psychiatrists, and social workers have dominated the 

literature on transracial adoption. These ―experts‖ have been the ones to tell the 

public—including adoptees—―what it‘s like‖ and ―how we turn out.‖ Despite 

our numbers and the radical way we have transformed the colour and kinship of 

white families, the voice of adult transracial adoptees remain largely unheard. 

Our cultural production has been marginalized and essays discussing our 

personal experiences of adoption have remained undistributed and largely 

unknown. 
140

 

 

                                                           
131

 Chou, Browne and Kirkaldy (n 131) 28.  
132

 Chou, Browne and Kirkaldy (n 131) 29.  
133

 Chou, Browne and Kirkaldy (n 131) 29. 
134

 Chou, Browne and Kirkaldy (n 131) 29.  
135

 Chou, Browne and Kirkaldy (n 131) 30. 
136

 Chou, Browne and Kirkaldy (n 131) 30.  
137

 Chou, Browne and Kirkaldy (n 131) 30.  
138

 Chou, Browne and Kirkaldy (n 131) 30.  
139

 J Trenka, J Oparah and S Shin (eds) Outsiders Within: Writing on Transracial Adoption (South End 

Press, Cambridge, Massachusetts 2006).  See also J Trenka, The Language of Blood: A Memoir 

(Graywolf Press, 2005).  
140

 J Oparah, S Shin and J Trenka ‗Introduction‘  in  J Trenka,  J Oparah and   S Shin (eds) Outsiders 

Within: Writing on Transracial Adoption (South End Press, Cambridge, Massachusetts 2006)1.  



25 
 

The Introduction of the book also touches on a theme raised by Quiroz, which is how 

racial preference drives choice in intercountry adoption, but goes further in commenting 

upon the lived experiences of adoptees around issues of race in their receiving country 

 

As the authors of this book suggest, this shift in adoption patterns [increasing 

transnational adoption] is also due to the valuing of European, Latin American 

and Asian children over black children... 

 

Discussions about adoption have typically separated adoptees who were adopted 

across racial lines within their country of origin...from those who were adopted 

transnationally. It...suggests that the problems facing transnational adoptees are 

primarily related to finding a family and adapting to a new country, rather than 

to the traumatic experiences of racism, marginalization, and discrimination, both 

systematically and on the personal level, within our own adoptive community. 
141

 

 

Normative Meaning and Normative Usage of the Best Interests 

Standard in Intercountry Adoption  
 

The best interests of the child standard in intercountry adoption needs to be understood 

within two different contexts. These are its normative meaning
142

 within a legal context 

and the meanings assigned to it in its actual usage.
143

 As a starting point, it is useful to 

have a definition of what is meant by norm: ‗There is general agreement on the 

definition of a norm as a standard of appropriate behaviour for actors with a given 

identity‘.
144

  In other words, the best interests standard can be understood as a norm—a 

legal norm—that sets out the expected behaviour with regard to intercountry adoption 

and what decisions about involving a child in intercountry adoption should entail—

further discussed below.  
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This is perhaps a more helpful way to categorise the debates about the best interest 

standard. It is not, that the standard lacks meaning, as is usually claimed.
145

 Rather than 

lacking in meaning, the standard instead is assigned different normative meanings by 

actors in different settings. When being interpreted within a specific milieu, the norm is 

seen as having ‗social facticity‘
146

 or ‗appearing as appropriate to a group.‘
147

 But when 

the norm is shifted outside of this context, it loses that ‗cultural validation.‘
148

 In other 

words, removed from a specific cultural environment, it loses the context which gave it 

a particular meaning—with the consequence as the setting for the use of the norm shifts, 

so does its meaning. 

 The norm is heavily invested with cultural symbolism and meaning, but those are in 

turn dependent upon being contained within the environment in which the norm is being 

utilised. Those meanings, that give a norm a sense of legitimacy,
149

 are stripped away 

by the movement of the norm outside the structure that gives it those meanings.
150

 That 

is to say that the meaning given to norms is ‗socially constructed.‘
151

 

Constructivism  

It would be apposite to provide at this juncture a description of constructivism—as the 

constructivist approach underlies the entire ontology of the thesis research.  

Constructivism is a way of studying social relations—any kind of social 

relations. While it draws from a variety of other ways of studying such a broad 

and complex subject, it stands on its own as a system of concepts and 

propositions. Constructivism is not a theory as such. It does not offer general 

explanations for what people do, why societies differ, how the world changes. 

Instead constructivism makes it feasible to theorize about matters that seem to 

be unrelated because the concepts and propositions normally used to talk about 

such matters are also unrelated.
152
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This thesis then makes use of a constructivist approach towards the research undertaken. 

As Onuf‘s quote indicates, constructivism is simply a way of understanding social 

relations, and in building theories about things encompassed within those social 

relations. This is again, fitting, for the thesis research, because the use of grounded 

theory methodology entails the building of a theory –and it is to this end that 

constructivism lends itself. As well, this thesis looks at the state-to-state relationships 

that are integral to carrying out intercountry adoption exchanges of an individual child. 

As Onuf explains, relationships between states can be analysed through the use of 

constructivism.
153

 Indeed, constructivism was first used in the study of International 

Relations.
154

 

It should be noted that these theoretical propositions on the best interests standard are 

particularly peculiar to intercountry adoption because of the unique circumstances in 

which intercountry adoption occurs. These are not intended to be generalised to the best 

interests standard in other legal usages. In this way, this thesis research is also a 

departure from the usual literature on the best interests standard, which does not isolate 

its usage within certain kinds of children‘s cases or legal matters.  

The central tenet of constructivism is that people and societies, agents and 

structures, construct or constitute each other. Constructivists argue that 

international life is social, that is, that it follows norms and rules which make up 

social structures. These structures reproduce only through the practices of 

knowledgeable agents. Structures and agents cannot exist without each other: 

they are mutually constitutive. Actors draw on the rules that make up structures 

in their everyday routines, and in doing so they reproduce rules. They have the 

capacity to understand what they are doing and why they are doing it, which 

allows them to ―reflexively monitor‖ the social practices they engage in. 

Structures make possible similar social practices across time and space, thus 

ensuring the relative stability of social life.‖
155

 

 

This observation regarding constructivism by Prugl relates to the discussion in the third 

chapter and the concluding chapter on the complex web of actors that are involved in 

intercountry adoption. These actors are what are referred to in some of the constructivist 

                                                           
153

 Onuf (n 159) 59.  
154

 Onuf (n 159) 59.  
155

 E Prugl, ‗Feminist Struggle as Social Construction: Changing the Gendered Rules of Home-Based 

Work‘  in V Kubalkova, N Onuf and P Kowert (eds) International Relations in a Constructed World (M 

E Sharpe Inc, Armonk, New York, 1998) 128.  



28 
 

theorists‘ discussion as agents.
156

 As Prugl points out it is the agents/actors that carry 

out the norms that are imbued in different settings, and whose own understandings of 

these norms help in turn again inform and shape these norms. This is as true for the best 

interests standard as a norm as it is for any other kind of legal norm.  

Actors and agents have a particular place in constructivist accounts of norms and norm 

transfers. This is addressed as well in more detail within the thesis. This section gives 

only an introduction to the concept of agents or actors in constructivist theory.  Onuf 

explains the place that agent or actors have in constructivist account-and their 

relationship to rules:  

A rule is a statement that tells people what we should do. The ―what‖ in question 

is a standard for people‘s conduct in situations that we can identify as being 

alike and can expect to encounter. The ―should‖ tells us to match our conduct to 

the standard... ... 

 

Rules tell us who the active participants in a society are. Constructivists call 

these participants agents. People are agents, but only to the extent that society 

through its rules, makes it possible for us to participate in the many situations for 

which there are rules.  

 

...rules make it possible for us to act on behalf of social constructions, which 

may be ourselves, other human beings or even collections of people, along with 

the rules, the practices, and the actual things that we make and use. Conversely, 

agents need not be individual human beings to be able to act on behalf of 

others...Agency is a social condition. Thus, the government of a country is a 

collection of people and a social construction. According to the relevant rules, 

these people act, together and in various combinations, on behalf of that country 

as a much larger collection of people.
157

 

Wendt defines norms as ‗shared beliefs which may or may not manifest in behaviour 

depending on their strength, but norms can only have effects if they are so 

manifested.‘
158

 

This thus highlights the need for norms to have actors or agents to make their effects 

real—a norm has no effect whatsoever until and unless it is acted upon by agents or 
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actors—an important point to be raised about the best interests standard and the critical 

factor that this thesis stresses, that the best interests standard‘s use—its manifestation—

is what is of consequence. The norms—the discussions of what the standard ought, 

could or should be—until or unless acted upon by agents—have no effect. It is the 

meanings of the standard that have been acted upon by agents—at various levels of the 

norm‘s cycle and process—that have not been fully explored in the literature but are the 

ones which in fact are applied within the complex web of intercountry adoption 

engagement. All of this is set out in much fuller detail in the concluding chapter of the 

thesis, contributing to the theory about the best interests standard in an intercountry 

adoption context.  

Overview of Constructivism in International Relations  

Since this thesis utilises constructivist view points, a summary of some key international 

relations constructivist theory will be helpful.   

Interests are an important part of the constructivist view of international relations, but 

only within a dynamic of creation, according to the work of Brunnee and Trope.
159

 They 

explain that the importance of understanding the relationship between identity 

formation and interest determination is a critical one within the constructivist view of 

international relations:   ‗the emphasis on identity formation as relational, and prior to 

interest formation, is a central constructivist tenet.‘
160

 

Wendt explains this further in his description of constructivism in international 

relations:  

 

Constructivism is a structural theory of the international system that makes the 

following core claims: (1) states are the principal units of analysis for 

international political theory; (2) the key structures in the states system are 

intersubjective, rather than material; and (3) state identities and interests are in 
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important part constructed by these social structures, rather than given 

exogenously to the system by human nature or domestic politics.
161

 

 

The constructivist theory of intercountry adoption that is presented follows these 

general principals of constructivism. It shows that the state‘s charter is formed before its 

international relations aims are identified and where intercountry adoption is identified 

as a means of advancing other foreign policy or national interest aims. Thus, the identity 

of the state as contained in the charter is formed before the state‘s interests are formed, 

as demonstrated in its decision on whether or not those interests in its international 

relations can be advanced through intercountry adoption engagement. It also conceives 

of state identity as constructed, again, as represented by the processes that go into the 

creation of a charter.  The level of analysis in the theory is done at that of the state, 

making Wendt‘s constructivist theory on international relations particularly apt for 

describing and unpacking the processes contained in the theory.  

International Relations ‘Collateral Benefits’ of Intercountry 

Adoption Engagement ? 
 

Understanding a state‘s motivation to enter into international treaties may also help 

understand what motivations it has for operating as either a sending or receiving country 

in intercountry adoption, and in the use of the best interests standard and children‘s 

issues as tools in discussion of other international relations issues.  In other words, 

understanding state behaviour in the international realm may have some corollaries into 

the motivations of both sending and receiving states for entering into intercountry 

adoption.  Onuma and Hathaway give somewhat conflicting accounts of the reasons that 

determine a state‘s course of action regarding international treaty ratification. Onuma 

sees a state as more or less compelled to adhere to international treaty terms, with 

perhaps of all states, only the  United States not being held to task for treaty 

observance.
162

  He is critical of theories such as the one that is proposed by Hathaway 
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163
that suggest the lack of harsh consequences for treaty non-compliance provide 

incentives for states to enter into international treaties.
164

 He advocates that this is not 

normative, but rather is the globalised experience of the United States, and is globalised 

without sufficient consideration as to whether it reflects the experiences generally of 

other states in relation to international treaties.
165

 Hathaway has formulated a theory that 

predicts the behaviour of a state in treaty compliance once it has ratified a human rights 

or other kind of international treaty. 
166

 This ‗integrated theory‘
167

 combines elements of 

both political science and international law.
168

 Her theory explores what motivates a 

state to take on the obligations that come with ratification of an international human 

rights treaty.
169

  Her theory predicts that states might be motivated to sign onto these 

treaties because of the likelihood of a lack of enforcement of their obligations.
170

  It is 

this element of her theory which might be subject to Onuma‘s observations, yet there 

are other valuable parts to her theory that are of more relevance in the identification of 

reasons states might enter into intercountry adoption. She finds that the rewards a state 

might reap in signing onto a human rights treat serve as motivators for the state to do 

so.
171

  These rewards are not necessarily directly related to the treaty itself but rather, 

Hathaway refers to these rewards as ‗collateral benefits‘.
172

 These rewards can include 
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improvement of a state‘s standing in the international community
173

 and resulting access 

to ‗increased foreign aid or cross-border trade‘.
174

 In this Onuma and Hathaway find 

some point of agreement, as Onuma suggests that states have a variety of reasons for 

entering into international treaties and becoming involved in the international legal 

arena: ‗nations have made use of institutions and notions of international law for various 

purposes, such as to establish and maintain diplomatic, commercial, financial and 

transportation relations...‘
175

 

In addition to the rewards reaped from treaty involvement, however, there are other 

reasons that states enter into specific treaties that have to do with global exercises of 

authority between nations:  

In the case of bilateral treaties, powerless nations are forced to accept treaties 

which are disadvantageous to them because of the unequal power 

relationship...Thus, treaties that are disadvantageous to smaller nations tend to 

last a long time. Unequal treaties which were imposed on—although, 

theoretically, concluded on the basis of the free will of the parties—The 

Ottoman Empire, China, and many other non-European nations in the nineteenth 

and early twentieth centuries serve as typical examples of international law as a 

tool of powerful nations.
176

 

 

There are two points then to take from this consideration of why states enter into 

international treaties. A state might enter into a treaty because it perceives a benefit to 

itself in so doing that might not be directly related to the carrying-out of the treaty itself. 

These are the rewards that Hathaway calls ‗collateral benefits.‘
177

 Onuma challenges the 

notion that a state enters into an international agreement to get such indirect gain with 

any disregard for the likelihood of the treaty terms being enforced.  Yet, whether or not 

the potential of enforceability is a factor in a state entering into a treaty, Onuma and 

Hathaway both agree that perceived advantages to the state might influence a state to 

enter into a particular international treaty. On the other hand, Onuma suggests that there 
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is reverse corollary-that states might enter into treaties because of a compulsion from 

more influential nations.
178

 

International law and International Relations 
 

Both Onuma and Hathaway raise questions about why states comply with international 

law. These questions are key in studies in international law and international relations, 

but in itself, are not a focus of the thesis. Nevertheless, it is important to consider the 

background of this in both international relations and international law, as this thesis 

through its explanation of the theory presented, bridges principles of international law 

and international relations, which are discrete academic fields. Because of space 

constraints and the scope of the thesis research, it is most prudent to rely upon the 

descriptions given by Hathaway. Much more discussion could be had on this literature, 

but it is only a piece of the thesis. But it is important that there be a summary of the 

positions in the literature of each, as well as framing the discussion that follows on the 

use of constructivist theory from international relations and normative meaning.  

Hathaway notes that international law and international relations scholars have tended 

to pay no heed to the research of the other.
179

  She indicates that this has changed 

recently and groups the literature into two broad groups of ‗―rational actor model‖
180

 

and ―normative theory.‖‘
181

 She describes the scholarship that falls under the rational 

actor model as having 

a shared belief that states and the individuals that guide them are rational self-

interested actors that calculate the costs and benefits of alternative course of 

action in the international realm and act accordingly...Compliance does not 

occur unless it furthers the self-interest of the parties by, for example, improving 

their reputation, enhancing their geopolitical power, furthering their ideological 

ends, avoiding conflict or avoiding sanction by a more powerful state.
182
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On the other hand, the scholarship that she places under the label of normative theory 

‗argue[s] that state decisions cannot be explained simply by calculations of geopolitical 

or economic interests or even the relative power of domestic groups.‘
183

 She goes on to 

explain that  

all of the normative theories....share the fundamental claim that it is the 

transformative power of normative discourse and repeated interactions between 

transnational actors, rather than the calculation of political, military, or financial 

advantage, that is responsible for the formation and continuation of human rights 

regimes. Norms, in other words, have a causal influence on human rights 

regimes. ...This process of norm proliferation and socialization is aided by the 

human rights activism of nongovernmental organizations which motivate 

international discourse on human rights, establish international networks of 

people and institutions to monitor human rights violations, and rally public 

opinion in support of efforts to convince governments to create human rights 

regimes and press other states to join them.
184

 

 

For her own work, Hathaway utilises the transnational legal process put forth by Koh.
185

 

She argues that the transnational legal process shows that states adhere to international 

norms because of ‗repeated participation in the transnational legal process.‘
186

 The 

transnational theory holds that this adherence occurs because of ‗norm-

internalization‘
187

 generated by the mutual interactions of ‗transnational actors-usually 

foreign policy personnel of the governments involved, private norm entrepreneurs and 

non-governmental organizations‘.
188

  

Hathaway notes shortcomings in the transnational legal process.
189

 She notes that the 

transnational legal process fails to identify which norms a state will comply with, or 

what characteristics of a state might lead to compliance with a particular norm.
190

 There 

are other shortcomings as well, which include the failure of this to explain the process 

in any detail by which norms are internalised by states. Whilst at first blush it might 

appear that the transnational legal process would be a useful theoretical base for the 
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thesis research, it is, in fact not suited. Hathaway made use of it for the study of 

international human rights treaty compliance. It is a theoretical base that has room for 

non-state actors, which is important for intercountry adoption research. Intercountry 

adoption consists not only of state actors, but of other actors as well, as discussed 

further within the thesis. But the transnational legal theory does not go far enough or 

provide enough depth to explore the heart of the research question.  

As discussed further in Chapter Two, constructivist theories on international relations 

offer the missing pieces that the transnational legal process does not. It offers additional 

standpoints on why states act in certain ways, as well as offering information on the 

creation of norms and normative meaning, and how and why norms transfer from one 

setting to another. The transnational legal process also seems to envision only a one way 

flow of normative meaning, from international to domestic settings. As discussed in the 

final chapter of this thesis, that is not a full picture of the way in which normative 

meaning travels. As discussed with the best interests standard in Chapter Six, normative 

meaning can be generated from a variety of sources, including domestic state and non 

state actors. Moreover, the flow of normative meaning is not one way—it is 

interactional, both shaped and shaping normative meaning of other actors, with 

normative meaning transferring from both domestic to international and international to 

domestic.
191

 Ultimately, the thesis makes use of a constructivist theory on normative life 

cycles
192

 to complement the international relations constructivist theory to explain the 

transfer of normative meaning of the best interests standard.  

There is yet another field of scholarship that goes to the heart of why nations cooperate 

with each other and comply with international norms. This is in the study of 

international cooperation.
193

 International cooperation theory sees ‗iterated processes, 

which continue beyond initial agreements and result in complex and enduring 

governance orders and potential social change.‘
194

 One emergent theme in the field of 

cooperation theory has been to study the rule of non-state actors in the international 
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arena.
195

 Another emerging subject of study has been that of ‗the regulative and 

constitutive effects of norms in international politics.‘
196

 O‘Neill, et al identify what 

they call ‗two waves‘
197

 of normative research.
198

 The early work on norms is 

reminiscent of the claims made in transnational legal theory—that external influences in 

the form of shared norms ‗engendered international cooperation by shaping state 

interests in preferences that gave state actors more shared interests.‘
199

 But that view of 

normative influence on states was found inadequate and another phase of study on 

norms had a very different approach to understanding the relationship and influences of 

norms and states.
200

 The work of Davis and Cortell
201

 and Finnemore and Sikkink
202

 

which is discussed extensively in Chapter Six is characteristic of this second phase of 

normative research.
203

 O‘Neill et al describe this second phase of normative research: 

 

Second-wave research seeks to better understand various domestic influences of 

international norms on state actors, the public, various societal elites and 

domestic discourses. 

 

Second-wave literature looks for changes in domestic discourses, national 

institutions, and state policies. It seeks empirical evidence of domestic 

―salience‖ of particular transnational norms, focusing on processes of state 

socialization and the acceptance of previously rejected norms.
204

 

O‘Neill et al also pick up on the transnational network concept that Cotterrell has 

commented upon, and its relationship to norms, saying that, ‗the transnational networks 

literature locates normatively grounded agency within networked  individuals and their 

groups.‘
205

 Transnational networks include ‗non-state actors (individuals, groups, 
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corporate bodies).
206

 Non-state actors have received much attention in academic 

literature, alongside work that considers normative influence, as O‘Neill et al comment, 

‗The increasing emphasis on norms and ideas has progressed hand in hand with the 

growing importance of NSAs, as the latter have often been able to exert leverage in the 

normative realm.‘
207

 

Van Kersbergen and Verbeek also discuss the standpoint of transnational theories in 

normative studies. They comment that ‗transnationalists depart from the notion of the 

unitary state and argue that international norms may have an effect because 

transnational or domestic non-state actors put pressure on governments to comply with 

international norms.‘
208

 Thus, the non-state actors at both a domestic and international 

level are seen as having a role to play in normative actions. Van Kersbergen and 

Verbeek also comment upon the Finnemore-Sikkink normative lifecycle, arguing that it 

has shortcomings in failing to ‗take into account the possibility that somewhere along 

the way, the meaning of the norm is subject to change, and might even be subject to 

restoration of the situation before the adoption of the norm.‘
209

  

Network Theory 

Closely related to the idea of transnational theories are those of network theories. 

Network theories involve studies of relationships of domestic and international actors, 

and include analysis of normative meaning.  

The use of social network theories within the study of international relations is another 

area of relevance for the thesis. Social networking theory has been described by 

Goddard as one that ‗conceives of networks—ties among actors—as the building blocks 

of political interaction.‘
210

 A wide range of actors can be studied within social 

networking theory, including ‗individuals, coalitions, institutions or states.‘
211

 Social 

network theories have been used in the study of international relations, although the use 

of this is not without some novelty and some questions arising.
212

 Nevertheless, social 

networking theory is seen as one that can provide added insights into international 
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relations research.
213

  One researcher also argues that it can work in a complementary 

fashion with constructivist accounts of international relations and normative meaning. 

Goddard says that:  

 

network theory augments constructivist theories of entrepreneurship. Theorists 

such as Sikkink and Keck have proposed that an entrepreneur‘s success depends 

on the content of the norm introduced. Using network theory, constructivists 

could better specify the conditions under which the content of the norm matters. 

As argued here, while content is critical—an actor‘s ideas must resonate if they 

are to be accepted throughout the network—whether or not the norm is salient 

depends as much on who is promoting it as the content of the norm itself.
214

  

 

Network theories themselves can be seen as falling within a constructivist paradigm, 

concentrating as they do on the ‗dynamic processes‘
215

 within the network.
216

  Networks 

themselves are seen as ‗significant actors in international politics and represent a 

specific mode of international interaction and governance.‘
217

 Network theories apply to 

domestic spheres as well as to international politics, again encompassing a wide array of 

actors and their links:   

Networks define domestic and international politics as well. In domestic politics, 

actors operate within networks of coalitions, maintaining ties with political 

parties, interests groups and institutions...patterns of relations among states, 

institutions and non-governmental organizations suggest network structures
 218

 

Network theory thus provides some insights into the network that the thesis presents on 

intercountry adoption and the normative meaning given to the best interests standard. 

As presented, the theory takes on many aspects of network theory, showing the 

relationship between actors in intercountry adoption. The description that Goddard has 

of a fragmented network is particularly apposite for understanding that of the best 

interests standard—showing as it does the likelihood for different meanings to be 
                                                           
213
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attached to the standard throughout the network. As well, two different meanings of the 

standard are present by very influential actors. The Hague Conference presents a view 

of the standard underpinned by the idea of intercountry adoption subsidiarity; whilst the 

United States, a major receiving state gives short shrift to the idea of subsidiarity in the 

best interests of children in intercountry adoption. As well, the standard receives 

different meanings in the state-to-state dyads of sending and receiving state. In turn, the 

individual states are influenced by their own unique circumstances of national identity 

and internal situations that led to their involvement with intercountry adoption. All of 

these dynamics contribute to what normative meaning is given to the best interests 

standard.  

The thesis, and the final theory presented in Chapter Six, address the idea of normative 

transfer of meaning alongside a utilisation of the Finnemore-Sikkink cycle. As well, the 

final theory looks at intercountry adoption and the best interests standard not as a 

product of international law only, but as part of a transnational network. The 

transnational network allows an inclusion of international law, but also encompasses the 

idea of the influence of non-state actors at both the domestic and international levels, 

and the activity of norms at both levels—and the transfer of normative meaning.  

 

 

Conclusion 
 

This chapter has reviewed the concepts that are important to the thesis and exploration 

of the thesis question. The chapter has outlined the complex areas where investigation 

of the research question will lead through the remainder of the thesis. The chapter, and 

indeed, the thesis stress the need to look beyond black letter law to answer the research 

question and to fully understand the way that the standard works in intercountry 

adoption decisions. The best interest standard arose alongside and with the development 

of child welfare. Its origins reflect the interests that brought child welfare to the fore of 

societal and international concern. Child welfare was never only about what was 

necessary for children or focused on children—it always had concomitant focuses that 
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included international prestige, of issues of rescue and privilege. This, as will be 

discussed in the thesis, continues to be reflected in the current operation of intercountry 

adoption. And that in turn is reflected in the way in which the best interests standard is 

utilised within intercountry adoption.   

The chapter also reviewed the contemporary issues being raised about intercountry 

adoption. Recent scholarship moves past black letter law and an examination of the 

Hague Convention‘s provisions to a wider examination of underlying issues of race and 

ethnicity, and highlight as well the issues of power and privilege between nations, the 

relationship and contrasts between sending and receiving states, women‘s issues and 

how recognition of or equally important the lack of recognition contributes to the ways 

in which intercountry adoption is depicted and the environment within which it is 

carried out.  These themes recur throughout the thesis as it continues the exploration of 

and constructing an answer for the  research question. How and where do different 

factors and forces come into the shaping of the meaning of the best interests standard? 

How are these related to the reasons that intercountry adoption is carried out in sending 

or receiving states? Instead of a hodgepodge of contentious issues surrounding 

intercountry adoption and the best interests standard, can some sense be made of the 

dynamics and process? The rest of the thesis sets out to do just that.  
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Chapter Two --Constructivist Methodology: Empirical Analysis and 

Comparative Legal Analysis 

  

 

Introduction 
The task of a methodology chapter is to explain the research approach as taken with 

regard to the selected research question, to describe and justify its selection and 

application, and to highlight any shortcomings that such any approach may have. That, 

then, is the task of this chapter in explaining its research design.  

 A constructivist research paradigm was chosen. Within that paradigm, constructivist 

grounded theory chosen as the methodology for analysing the results of both elite 

interviews and a comparative legal analysis of seven countries. This appears to be a first 

use of constructivist grounded theory as a methodological basis for comparative legal 

analysis.   

This seemingly simple task of this methodology chapter is compounded by difficulties 

that lay just beneath the surface in a discussion of thesis research that combines 

empirical research and comparative legal analysis.  Empirical research, whether 

quantitative, qualitative or a mixture of both, does not have whole-sale acceptance 

within legal academic research. While comparative legal analysis might not need to 

justify its mere presence within legal academic research to the degree that empirical 

work must, nevertheless, there is no agreement on how or why such research should be 

done.  

Taken together, the use of empirical research and comparative legal analysis make the 

writing of a methodology chapter a challenging task.  Thus, in this chapter, it will not be 

enough to simply provide a description the methodological analysis undertaken.  

It is at least necessary within this chapter to acknowledge the issues surrounding legal 

empirical research and comparative legal analysis.  It is far beyond the scope of this 

thesis to resolve those issues, and the temptation is there to ignore these issues and side-

step the quagmire altogether. There is a strong sense that to even broach these subjects 
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is to inevitably open a Pandora‘s Box, but a full accounting of the place of empirical 

research and comparative legal analysis in this thesis require just such an action—

opening the Pandora‘s Box on the debates in these subjects.  

The thesis research includes empirical data analysis through conducting elite interviews, 

and comparative legal analysis of seven states. Analysis for each was done using a 

methodology called constructivist grounded theory. This methodology is further 

discussed in this chapter.  The selection of this specific approach to the research 

question is also discussed in this chapter. Methodology is indeed a key part of this 

thesis, with the use of constructivist grounded theory for comparative legal analysis an 

original use of the methodology.  

Statement on Ethics Approval  

Ethics approval was sought and obtained through the Leicester DeMontfort University 

procedures and regulations. The code of ethics that was developed by the Socio-Legal 

Studies Association was used  as a guide for the ethical conduct of the interviews. At all 

phases of the interviewing, the procedure was guided by the principle of informed 

consent with attention paid to the importance of confidentiality and in accepting that 

prospective interview participants might decline to become involved with the interview 

process.  

The first section of this chapter discusses the process of designing an approach to 

research, through the selection of a research paradigm. The selection of a methodology 

for a particular research project is part of the larger task of paradigm selection.  

Methodology Used: Overview  
 

The research done in this thesis is based on application of constructivist grounded 

theory. It is comprised of two elements, a comparative analysis of seven states and of 

elite interviews with seven individuals.  

The seven states are China, Guatemala, India, South Africa, South Korea, Sweden and 

the United States. States were chosen that have active or developing issues in 
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intercountry adoption, including bringing the Hague Convention into force. These states 

are not intended to be a representative sample of states involved in intercountry 

adoption, as might be expected with quantitative analysis. Instead, the states represent a 

geographic mix, and include both sending and receiving states. States were also selected 

if there was English-language material available. The analysis for the states was done 

according to the steps put forward in constructivist grounded theory, with a selection of 

texts for each state. The texts analysed for each state are listed at Appendix B. A set of 

relational statements was developed, using the axial coding diagram at Appendix A and 

discussed in this chapter. The relational statements for each state are listed in Chapter 

Four.  The texts selected are from a variety of academic fields.  Again, using 

constructivist grounded theory, there was no pre-determined number of relational 

statements to be devised from the analysis, and thus, there are varying numbers of 

relational statements for each state.  

Elite interview were held with seven individuals. These individuals hold key positions 

in government, policy-making organisations, social service organisations and as 

researchers. Semi-structured interviews were held.  Four interviews were held face to 

face, the other three interviews over the telephone. Three interviews were transcribed, 

while notes were taken of the other four.  The transcripts and notes were analysed 

according to constructivist grounded theory, and relational statements developed from 

the analysis of the combined interviews. The relational statements presented in Chapter 

Three do not represent one interview, but are an amalgamation of the codes derived 

from the interviews. The purpose of elite interviews is not to obtain a representative 

sample. Instead, as discussed within this methodology chapter, the purpose of the 

interview is to obtain data to analyse with constructivist grounded theory methodology.  

Selecting a Paradigm 
Designing a strategy to address a particular research problem or question requires much 

more than the selection of an appropriate methodology.  The selection of a methodology 

is only part of the larger process of designing a suitable research strategy. Methodology 

is but one piece of the puzzle to be fit into the research strategy design. Methodology is, 

however, an integral part of that design. This section discusses the considerations that 

go into the selection of an appropriate research paradigm, and the challenges in 
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establishing an appropriate paradigm for legal research, including debates on positivist 

and constructivist paradigms.  

There are important consequences inherent in the selection of a research paradigm, 

according to Guba and Lincoln:  

Each interpretive paradigm makes particular demands on the researcher, 

including the question that the researcher asks and the interpretations that he or 

she brings to them.
1
 

 

Just what these demands are and how they have been dealt with in the thesis are 

considered throughout this chapter.  

Research Paradigms  
What is meant by the concept of a ‗research paradigm‘? It is described as ‗[t]he net that 

contains the researcher‘s epistemological, ontological and methodological premises…an 

interpretive framework.‘
2
  Guba and Lincoln have identified five such research 

paradigms, identifying them as ‗positivism, post-positivism, critical theory, 

constructivism, and participatory.
3
 The discussion in this chapter focuses on the 

differences between positivism and constructivism. Law has generally been approached 

from a positivistic paradigm, although the discussion of positivism, much less of 

paradigm selection, is rarely had in legal research. 

There is a growing body of literature, discussed in this chapter, that challenges the 

sufficiency of a positivist view of law.  

Positivistic Paradigms and Constructivist Paradigms  
There are obvious differences between a positivistic and constructivist paradigm. Guba 

and Lincoln offer descriptions of these approaches—positivism sees ‗the nature of 

                                                      
1
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rd

 edition, 

2005)   Table 8.3, 195.  
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knowledge‘ 
4
 as ‗verified hypothesis establish as facts or law‘

5
 and has an ‗inquiry aim‘ 

of providing explanations that have predictive value.
6
 The value of hypotheses and 

results are judged by their ‗internal and external validity, reliability, and objectivity.‘
7
 A 

constructivist paradigm, on the other hand, views the ‗nature of knowledge‘
8
 as 

something that involves ‗individual or collective reconstructions coalescing around 

consensus.‘
9
 Constructivism has as its goal the ‗understanding‘

10
 of these constructed 

meanings, with the value of the work judged by its ‗trustworthiness and authenticity, 

including catalyst for action‘.
11

  

 

Selecting a Paradigm for Legal Research  
Law operates for the most part with an unchallenged, albeit unacknowledged, positivist 

perspective.
12

 It may strike an odd note then to discuss research paradigms and 

perspectives in conjunction with law. Some social scientists maintain that there has been 

a methodological ‗revolt against positivism.‘
13

 That revolt, however, has not reached 

too far into legal interpretation and understandings of the law. Positivism is alive and 

well within its legal realm—where the common interpretations given to law, legal 

instruments and legal principles are unvarying and invariably overwhelmingly 

positivistic.
14

 There is a groundswell of change however away from a strictly 

positivistic view of law and further discussed in this chapter.  

Is there another way that ‗law‘ could or should be conceptualised? What are the 

differences between positivistic interpretations and constructivist interpretations? What 

                                                      
4
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would be the research implications for views that take up a different, non positivistic 

view of what ‗law‘ is? 

Positive Law 
Just what is meant by positive law, or law discussed in a positivistic paradigm?  

Dyzenhaus gives a concise description:  

 

Positive law, properly so called, is not merely law whose existence is 

determinable by factual tests but law whose content is determinable by 

the same sort of tests, here tests which appeal only to facts about 

legislative intention…That judges will have to engage in at least some 

measure of moral deliberation is not denied, but as soon as they do they 

are, from the positivist perspective, no longer engaged in legal 

reasoning.
15

 

 

Thus, according to the definition that Dyzenhaus sets forth, positive law considers law 

to be confined to statutes, case precedent and perhaps legislative intent, but no more. If 

anything else is included in the equation, then what is being considered is no longer 

‗law‘. Positive law thus draws a tight and perhaps one-dimensional boundary around 

what it considers to be within the realm of law.  It draws on the precepts of positivistic 

paradigms that value objectivism and neutrality in their examination and analysis.  

This same narrow banding of what is included in the concept of law by positivists is 

outlined by Goldsworthy, who again notes the necessary absence of morals in law, 

when seen from a positivistic viewpoint.
16

  

Dyzenhaus argues that this strict definition of positive law that is exclusive of any moral 

consideration is ultimately unworkable in a contemporary legal setting.
17

 This definition 

ignores realities of legal constructs such as human rights law and its implementing 

mechanisms, as there is an express ‗moral commitment to human rights‘
18

 in these 
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instruments and bodies.
19

 Goldsworthy likewise concludes that these definitions of 

positive law do not hold sway because it is impossible to escape the moral content of 

law—a content that positivism does not recognise or acknowledge.
20

 By refusing to 

acknowledge this moral content, ‗legal positivism has self-destructed.‘
21

 This may be 

more hopeful than actual, but does point to contemporary trends that regard positivism, 

on its own, as an insufficient standpoint for legal scholarship. These are discussed 

further within this chapter.  

 

The Place of Empirical Legal Research: A Pandora’s Box?  
Empiricism, within the realm of legal academic scholarship, does not receive the same 

matter of fact acceptance that is does in other fields.  An example is cited in a 1989 

journal article of an American academic being refused academic tenure just because of 

this uncertainty and unease—indeed, in this situation, it should be read as an outright 

rejection and ouster--- over the place of empirical work within legal academic research: 

At another leading law school, a distinguished visiting professor, brought to the 

school to begin a program in ―law and society‖  featuring empirical research, 

was refused tenure by the president of the university despite a large majority of 

the faculty approving the appointment. The victorious minority of the faculty 

had urged, inter alia, that no one had defined the scope or utility of empirical 

research, at least not to their satisfaction.
22

 

 

Have things moved on since then at least in the American experience, some nearly two 

decades ago? It would appear so, although only incrementally, with empirical legal 

research considered in, for instance, a 2001 symposium on ‗Empirical and Experimental 

Methods in Law‘
23

 where it was hopefully noted that ‗...there are signs that empirical 

and experimental methods are becoming more common in legal scholarship.‘
24

 That is, 

incremental acceptance means that empiricism is no longer such heresy as to deny 

academic tenure, and that it can keep edgy company alongside other so-called 
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experimental methods in legal research. This is a far cry from widespread academic 

acceptance.  

True, these examples are reflective only of the American experience with empirical 

research. What of the British academic acceptance of empirical work within legal 

research? Socio-legal research, which includes empirical research within it, still has not 

settled the questions on the place or aim of empirical work;
25

 nor, indeed, whether it is 

the place of law to find an association with the social sciences
26

 or alongside the 

humanities.
27

 

Hillyard‘s comments on the ‗Nuffield Inquiry on Empirical Legal Research‘
28

 highlight 

these points: 

The report notes how legal scholarship is characterized by the lone researcher 

undertaking close textual analysis of the legal material. But it does not explore 

the ways in which this form of research is very different from the research 

carried out by social scientists. Within the social sciences, the focus of research 

is on the use of either deductive or inductive methods to explain or understand 

some selected social phenomena.  The researcher is perceived either as 

independent and objective or intimately part of the construction of knowledge. 

In relation to the latter, the crucial characteristic that of researchers is that they 

are trained to reflect on the extent to which their insider/outsider position affects 

their understanding of the phenomenon under study. In contrast, the aim of so 

much legal scholarship is to influence legal reasoning and produce clarity using 

a self-referential system. The aim is not to further the understanding of the 
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phenomena of law, legal institutions or processes using a range of quantitative 

and qualitative research methodologies.
29

 

Hillyard‘s comments make clear that he views the purpose and method of legal research 

to be very different than that conducted in social sciences. He goes further to suggest 

that there may be more in common with law and the humanities than law and the social 

sciences.
30

 

Then again, there is no agreement as to what should be studied as part of law, if the 

study of law is to include more than the study of legal documents, instruments, and case 

decisions. There are scholars who promote, indeed, insist, that  law cannot be studied 

without taking into account a much broader scope than the mere four corners of a legal 

instrument.
31

 On the other hand, strict legal positivists would argue that once the study 

of law has moved beyond those legal instruments, documents and case decisions, what 

is being studied is no longer law at all.
32

 Some scholars debate whether a research 

agenda in law can appropriately intersect with other disciplines, given a view that the 

law makes up a distinct field with inherently more value than others: 

Law as a field, and much legal scholarship concerned with it, continues to close 

itself off as superior in relation to social sciences and maintains a legocentric 

stance.
33

 

 

A debate on what should be studied in empirical legal research must take account of 

socio-legal work and contemporary debates on its place in legal research. Socio-legal 

scholarship accepts a broad view of what the study of law should and can involve and 

focuses on law‘s interaction with broader society
34

 or community.
35

 Cotterrell argues 

very specifically of the necessity for the ‗sociological interpretation of legal ideas.‘
36

 He 

argues that the specific use of the term ‗sociological‘ is to be broadly understood as 
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seeing law ‗systemically and empirically as a social phenomenon.‘
37

  He explains the 

important elements of this conception: 

First, law is an entirely social phenomenon. Law as a field of experience is to be 

understood as an aspect of social relations in general, as wholly concerned with 

the coexistence of individuals in social groups. Secondly, the social phenomena 

of law must be understood empirically (through detailed examination of 

variation and continuity in actual historical patterns of social coexistence, rather 

than in relation to idealized or abstractly imagined social conditions.). And 

thirdly, they must be understood systematically, rather than anecdotally or 

impressionistically; the aim is to broaden understanding from the specific to the 

general. It is to be able to assess the significance of particularities in a wider 

perspective, to situate the richness of the unique in a broader theoretical context 

and so to guide its interpretation.
38

 

 

It is worth noting that the approach called for by Cotterrell involves inductive reasoning 

(‗from the specific to the general‘
39

) as part of his overall call for an empirical and 

contextual approach to the study of law. 

In a recent article, Cotterrell discusses four approaches towards understanding what 

‗law‘ is, when looking at transnational communities. He focuses on how law should be 

thought of, with methodological consequences, for a type of legal focus that occurs to 

systems that include ‗non-state actors (individuals, groups, corporate bodies) and is not 

restricted within the jurisdictional limits of a single nation state.‘
40

 He argues not only 

for a pluralistic approach to law,
41

 but for a particular approach even towards legal 

pluralism. He describes four different approaches to understanding legal pluralism, 
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rejecting three of these approaches as in appropriate for the task of looking at 

transnational networks and regulation.
42

  

The three rejected approaches he terms monistic, agnostic and statist. A monistic 

approach is where ‗there must be a single criterion of law to be applied to the diversity 

of legal regimes and...this criterion will then determine the relationship between those 

regimes.‘ 
43

 An agnostic approach in contrast ‗avoids any final determination of the 

criterion of law‘. Instead it ‗merely recognises the interaction of various normative 

regimes with varying degrees of practical effectiveness and authority.‘
44

 The statist 

approach has yet another view, where it ‗would recognise some regimes as law by 

reference to particular criteria usually modelled on those applicable to nation state law, 

and would see other regimes as merely non-legal regulation.‘
45

 He sees the fourth 

approach as ‗the only genuinely pluralist approach to law among these four 

possibilities‘.
46

 

This fourth approach would challenge the commonly positivistic view of law, and of the 

pre-eminence of nation states as the source of law.
47

 Instead it would ‗recognise the 

prominence of state law but not assume that all law must conform to or be measured 

against the state law model, or exist in evitable subordination to or dependence on the 

law of the state.‘
48

 He goes on to say that there is a need to develop such a pluralistic 

approach, one that would contain two elements, a focus within it on multiculturalism 

and the recognition of multiple sources of law within a nation state. 
49

 

Cotterrell concludes that ‗At present the relationship between transnational communities 

and the concept of law is hardly explored.‘
50

 This relationship is given some exploration 

within the thesis, particularly in the final chapter that presents the theory. However, it 

was not an intended consequence of the research or research question. Nevertheless, the 

theory and its discussion may well have something to contribute to an understanding of 
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this relationship, and present some information for further exploration in this area. As 

presented in the final chapter, a constellation of influences act and interact on the 

normative meaning that is given to the best interests standard, including governmental 

and nongovernmental actors, and actors at a domestic and international level. In this 

way, the idea that Cotterrell has presented of the need to consider the interactions of 

transnational networks and law is indeed taken up in the theory presented in the final 

chapter.
 51

  

Just why having legal positivism as the dominant paradigm in law is problematic for 

both empirical legal research and comparative legal analysis is further discussed in the 

following sections of the chapter.  

Methodology and Empirical Legal Research  
The proposition of the need for methodological soundness is not universally recognised 

when it comes to legal empirical research; other debates on legal empirical research 

aside.
52

 Methodology might be given short shrift, if it is mentioned at all. Some legal 

scholars claim that the inexplicably complex nature of some legal research subject 

matter makes it ‗impervious to analysis by any particular theory—whether legal, 

economic or social scientific.‘
53

  

How is sound empirical legal research delineated from that which is not?
54

  How does 

such research establish any credible claims to be interdisciplinary? If empirical legal 

research does not have to meet any standards other than that which its author sets out 

for it, how can it cross into other disciplines if it does not take account of and is not 

accountable to the research requirements of those other fields? And what value is 
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interdisciplinary legal research if it unable to reach an audience in other fields?
55

  

Having completed a study on American legal empirical research, Epstein and King 

conclude that ‗the current state of empirical legal research is deeply flawed.‘
56

 And they 

further make the point that empirical legal research that pays scant attention to 

methodology would not meet even the most minimal of standards for research in other 

areas of study.
57

 Without that it is difficult to justify the claims of some empirical legal 

research to be interdisciplinary. A complete disregard for the research rules accepted 

across many other fields leaves empirical legal research isolated and lacking in 

credibility. Epstein and King comment:  

 

The sustained, self-conscious attention that is so present in the journal of 

traditional academic fields (without which scholars in those disciplines would be 

unable to publish their work in reputable journals or expect  to be read by 

anyone with an interest in how the world works)…is virtually non-existent in the 

nation‘s law reviews.‘
58

  

 

Law also lacks what other fields of study have: ‗a subfield devoted to methodological 

concerns‘.
59

 

Epstein and King make the point that the research must stand on the soundness of its 

own design, including the research question and the methods used to analyse data, and 

arrive at conclusions.
60

 This—rather than skilled legal argument—is the nature of 

defensible and vindicable empirical legal research.
61

 There are considerable limitations 

on empirical research that relies upon ‗persuasion and advocacy‘
62

  rather than well 

developed methodology and research design for evaluation of the research and its 

results.
63

 

Thus, if empirical legal research desires credibility in other academic fields where it 

makes claims to be of an interdisciplinary nature, it is crucial that such research have the 
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necessary underpinnings of a well-developed research design, including that of 

adherence to an explicit methodology.  

Issues in Comparative Legal Analysis  

Just what is comparative legal research or comparative legal analysis? Is it something 

steeped in mystery and unattainable, except by those highest up in the ivory tower? 
64

 

This a view often presented
65

, but one that is arguably very incorrect, in that it fails to 

take account of the acts of comparison that are inherently part of any kind of legal 

analysis:
66

  

All lawyers are comparatists in a natural sense, as when they make distinctions, 

draw deductions or look for a case in point. There is an innate process which has 

much n common with the procedures of comparative law. Common lawyers 

compare cases and cross—reference them very carefully. The case method is 

essentially a comparative method based on similarity, analogy and 

differentiation. 
67

 

 

Methodology and Comparative Legal Analysis: ‘Incoherence’  
This section discusses comparative legal analysis and methodology. It provides an 

overview of discussions on comparative law methodology, and the need for 

methodological clarity in any comparative analysis undertaken. The need for a sound 

methodological basis  is as critical in comparative law as it is in legal empirical 

research. It is not a lack of attention to methodology that plagues comparative law, but a 

plethora of too many methods being advanced, each with an insistence that their 

particular way of going about the analysis is the only way.   Brand observes that ‗the 

methodological malaise of comparative law seems to be incoherence rather than a lack 

of efforts.
68

 Within comparative law, then, there is little tolerance for a range of 

acceptable methodology. Instead, there is an insistence that there be only one right way 

to do comparative legal analysis.  
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But just what is comparative law?  Just as there is no consensus or coherence on the 

methodological approaches that can or should be used, there is no agreement just on 

what comparative legal analysis is. Muir Watt proposes the essential question: ‗What is 

it that is being compared?‘
69

 There is disagreement on whether the goal of comparison 

is to highlight similarities or differences.
70

 The position taken on this is dependent upon 

the perceived aim of the comparison.
71

    The focus has been on similarities when 

commercial and business law have been the subject of comparative legal analysis.
72

 

Similarity, rather than difference, has been the focus as a means of promoting 

endeavours that would benefit transnational or globalised business pursuits.
73

 

Commercial ventures are more likely to be taken up if there is a focus on similarities 

rather than differences.
74

   

Comparative law is of course more than inspecting the workings of a foreign legal 

jurisdiction.
75

 Rather, comparative law entails, perhaps obviously, the actual act of 

contrasting one object or concept with another, be they legal jurisdictions or other 

objects or concepts.
76

 But beyond this, there is little agreement on what comparative law 

is or what it can or should encompass. Comparative legal analysis has been found to be 

highly unsatisfactory:  

[comparative legal analysis] has been a resounding failure with regard to its 

more general development as a field of inquiry…Comparative law has rarely 

shown itself capable of generating broad and deep insight of general interest, 

e.g., into the structure and development of legal systems or into the relationship 

between law, society and culture on a regional or worldwide basis.‘
77

 

 

The criticism then is that comparative law does not look beyond the traditional field of 

black letter or positive law. Can the concerns in the criticism be addressed? Why is it  
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that comparative law  has been locked into a particular standpoint? Can it break free of 

that to be used to address other points of analysis, such as the one suggested of ‗the 

relationship between law, society, and culture on a regional or worldwide basis?‘
78

  

Functionalism  
The first part of this inquiry can be answered by looking at the doctrine of 

functionalism, and the place it has been given in comparative legal research. Due to its 

pre-eminence, comparative law often is seen as being functionalism, without either 

recognition that there is such a doctrine as functionalism or that there are other ways in 

which comparative legal analysis can be undertaken.
79

 

Functionalism, the approach advocated by Zweigert and Koetz, has been labelled as the 

foremost approach to comparative legal analysis.
80

  To the extent that there has been 

attention given to comparative law methodology
81

, it has been dominated by the idea 

that comparative legal analysis is synonymous with the functionalist approach of 

comparison.
82

  Functionalism has been described simply as holding to the precept that 

‗‖the only things which are comparable are those which fulfil the same function ‘‖
83

 –

thus its name.   But is this approach as narrow and confining as it sounds? In fact, a 

further look into functionalism shows that it has a great deal of depth and breadth. 

Zweigert and Koetz identity two differing aims that a comparative law study might 

have.
84

 One is ‗theoretical description‘
85

, which shows ‗how and why certain legal 

systems are different or alike.‘
86

 A second aim is an ‗applied
87

‘ analysis that looks at 

‗how a specific problem can most appropriately be solved under the given social and 

economic circumstances.‘
88
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Zweigert and Koetz also are concerned that comparative law be distinguished from what 

they refer to as the ‗sociology of law‘
89

—or what might also be considered a socio-legal 

approach to law. Does this mean that a comparative law analysis cannot be done from a 

socio-legal perspective?  Not at all—even Zweigert and Koetz do not see these as 

mutually exclusive approaches to legal analysis. Rather, they saw them as inherently 

complementary, with socio-legal approaches gaining strength when combined with a 

comparative approach.
90

  

Even with this description of aims that goes beyond mere legal system description, 

however, Zweigert and Koetz have  an overwhelmingly positivistic point of view on 

comparative law research, urging for instance the goal of locating ‗‘neutral‘‘
91

 legal 

principles across legal systems when doing comparison.
92

 A critic of the functionalist 

approach says that the  concept of ‘tertium comparationis’
93

 as the standpoint for 

functionalism—that is ‗an external, neutral position for comparative research‘
94

- ‗is 

neither possible nor desirable for comparative law.‘
95

   

Just why is this an unsatisfactory approach for doing comparative legal analysis? It is an 

inherently positivistic way of approaching law. Post modern theorists are critical of 

functionalism because of its underpinnings that focus on what is similar as the only area 

of inquiry for comparative analysis. According to Riemann, these post modern critics 

‗question the time-honored principle of functionality by pointing to its systemic bias in 

favour of like solutions and to its inherent insensitivity towards difference.‘
96

 

Other Methodological Approaches to Comparative Legal Analysis 
There are, however, other approaches offered for comparative legal analysis. The 

approach suggested by Lasser offers some insights into the workings of comparative 

law research. While Lasser proposes his own methodology for comparative analysis, he 
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does so without insisting that it be the only way.
97

 He does it rather as an exercise of 

showing the challenges in comparative law research, and how methodology is 

contextual—such that different research goals result necessarily in different research 

design, with different research outcomes.
98

 Through discussion of his methodology, he 

provides an important springboard for recognition of the larger issues of research design 

that must be addressed in comparative law,
 
but that heretofore, seem to have received 

little systematic attention.  

Lasser‘s methodological discussion does several useful things. It acknowledges the 

importance of being able to clearly identify whatever methodology is used in the 

comparative analysis.
99

  He argues that methodology need not be restricted to a singular 

type.
100

 He implicitly recognises the need to identify the ontological and 

epistemological elements of research paradigms, in addition to methodology.
101

 He also 

notes the futility in continuing to hash out whether comparative law should focus on 

similarity or difference. 
102

 

Identification of these elements helps to move comparative law past the endless circular 

arguments about its form and purpose, caught up in a functionalist framework. Instead, 

he identifies the broader questions that are part of any research design, that of the role 

and views of the researcher, the goal of the research, the influence that those will have 

on the selection of a paradigm, including the selection of methodology, and ultimately, 

influence the result of the research.
103

 

Lasser notes his  

approach to comparative practice, therefore, acknowledges and accepts the 

critique that any choice of methodology significantly affects the construction, 

description and interpretation of the object of analysis. My response has simply 

been to treat comparative law as a relational practice. The idea is to forge 

relationships with prior comparative analyses, with the objects of analysis, with 

other disciplines (in my case, literary theory and criticism) and with the audience 
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that foster a sense of responsibility towards the materials with which one 

works.
104

 

 

By referring to his approach as a relational one, he moves past a positivistic standpoint 

to one that is inherently constructivist. His viewpoints on the impact of methodology 

choice, as well as the possibility to use methodology that encompasses other academic 

fields are practical and valuable as a starting point for considering other ways in which 

comparative legal analysis can be done.  

Cotterrell argues that a different view of both law and of the function of comparative 

analysis is needed.
105

 This broader view requires recognition of the position that law has 

in both the social relationships between individuals and the social relationships between 

communities.
106

 Cotterrell explains that law is ‗a protector and shaper of tradition, an 

expression of shared belief and ultimate values, and—in much less definable ways—an 

expression of national expectation, allegiances and emotions.‘
107

  

Likewise, Menski urges an approach to comparative legal analysis that takes a different 

and broader view of what ‗law‘ is. As Menski notes, ‗[w]e are always thrown back to 

the conundrum of defining ‗law.‘‘
108

 There are real dangers when a researcher limits 

their idea of law to positivistic notions and sources – the result is ‗impoverish[ed] legal 

research and understanding.‘
109

 In short, comparative legal analysis is enriched when it 

moves past a positivistic standpoint.  Menski criticises approaches to comparative legal 

analysis that fail to account for both a broader definition of law and the dynamics of 

legal intersections.
110

 Menski holds that narrow black letter approaches to comparative 

law fall short of providing a true picture of the studied subject—neglecting many 

important considerations that worthwhile and compelling comparative analysis must 
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yield. 
111

Much is missed by using only narrow constricted definitions and methods in 

comparative law:  

Combined with statist legocentric approaches, boxed visions have impoverished 

legal analysis and made it amazing easy for positivists to define away the socio-

cultural dimensions of law as ‗extra-legal‘‘
112

 

 

Menski offers a model through which comparative legal analysis can be undertaken. 

The view he offers of law is that of pluralism—where law is seen as coming from 

diverse sources, not only from the positivistic law accounts of law emanating solely 

from statutes or case precedent.
113

 Menski argues that there are four elements that 

contribute to a comparative methodology that overcome the problems of legal 

positivism. These are ‗a deep commitment to theory…a commitment to 

interdisciplinary…[to] be ready to acknowledge difference …‘
114

and to ‗remain critical 

at all times.‘
115

 The first two can be practically achieved, Menski suggests, through the 

use of ‗an inter-disciplinarily theory focused methodology.‘
116

 Just such a methodology 

is utilized in this thesis research, constructivist grounded theory, which is discussed in 

detail in the following section.  

Combined, the effect of these four elements is to engage a comparative legal researcher 

in a consideration of law that transcends the traditional positivistic notions of law as a 

uniform and black letter subject, and results in a pluralistic understanding of law—‗ a 

plural phenomenon…always part of a dynamic interaction process between different 

legal sources.‘
117

  

Banakar presents a review of a recent handbook that is instructional to students in how 

to approach comparative legal analysis.
118

 As Banakar points out however, the book far 

transcends the scope of an ordinary textbook. Instead it presents a persistent argument 
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for reconsidering how legal scholars approach the entire pursuit of comparative legal 

research. This message is an ‗expression of a resistance to academic orthodoxy‘. 
119

  

This resistance takes the form of challenging the overtly positivistic black letter law 

approaches that are dominant. These approaches are dominant not only within 

comparative legal analysis, but within legal academia generally. The handbook calls for 

alternative views of law—rejecting the idea that an adequate or informed analysis can 

be done through a methodology that limits itself to seeing law through its traditional 

black letter lens. Instead it calls for a method that rejects the usual ‗state-orientated 

positivist methodology of traditional legal scholarship.‘
120

 It also argues that ‗the scope 

of comparative studies of law must transcend the notion of law as a body of rules in 

order to include the dynamic institutional processes and practices which produce and 

produce the normative structures of legal systems.‘
121

 

Banakar does not just stop with a critical overview of the handbook‘s methodological 

message. He goes on to argue for his version of methodology.
122

 Whilst this thesis does 

not take on board the details of his methodology, several themes that he promotes 

within it are worth considering. Firstly, he says analysis should begin with a review of 

‗legal rules at the macro level‘, which allows examination of ‗how legal rules are 

employed to bring about an interaction between the normative structures of law and 

society.‘
123

  He then comments that legal rules are greatly influenced by the 

‗institutional settings in which they are used.‘
124

 This setting determines if rules ‗are 

adopted, enforced, alternatively modified or marginalised.‘
125

The heart of the 

methodology that Banakar promotes is one that looks to the ‗interaction‘
126

 between 

‗law‘
127

 and ‗social forces.‘
128

 Comparative law analysis would look to ‗the 
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communicative actions which make the production and reproduction of norms and 

rules, whether social, cultural or legal, possible.‘
129

 

Banakar further argues that an adequate comparative analysis methodology requires a 

component of empirical research.
130

 

This chapter has discussed the debates in mainstream legal academia on the use of 

empirical research and on comparative legal methodology, even calling into account the 

need for sound methodology as the basis for legal research. Much of this has sounded in 

heterodoxy, challenging the common canons on accepting legal research unblinkingly 

from a black-letter positivistic standpoint, on emphasising the need for a solid 

methodological base for legal research, and of the place that empirical work—including 

qualitative work-has in legal academic scholarship. This chapter proposes the use of 

methodology that is both compatible with the principles that Banakar has pronounced, 

but that also run the risk of being likewise denounced as outside of academic orthodoxy.  

The methodology that is proposed and justified in this chapter was developed prior to 

the Banakar article. Banakar‘s research is timed serendipitously, in fact. The points that 

are made by Banakar as to what is needed in comparative methodology are those 

contained in the methodology used in the thesis. He argues that comparative law 

requires that: 

studies of law have to merge with studies of social institutions and behaviour,     

i e. with the forms of knowledge generated by sociology, social anthropology, 

history, psychology, political science, economics and so on. This means that 

contextualisation cannot be confined to paying lip service to social theory by 

recognising in passing the social forces that interact with law and its institutions. 

It must, instead, apply an empirically informed conceptual framework that helps 

us to explore these social forces as an integral part of the way law manifests 

itself. Thus, the focus of our study is neither the law nor the social forces 

underpinning it, but the ongoing interaction between them. The central unit of 

our analysis can neither be legal rules nor social norms of organisation, but the 

communicative actions which make the production and reproduction of norms 

and rules, whether social, cultural or legal, possible.
131
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Whilst not using his methodology, this thesis nevertheless encompasses the major 

ontological and epistemological points he raises as necessary for contemporary 

comparative legal analysis.
132

 So, far from beyond the pale, the use of the constructivist 

grounded theory and empirical work in a comparative legal analysis in this thesis is part 

of the growing groundswell to approach comparative legal analysis from complex and 

nuanced methodological standpoints. Not forgetting the keen importance to be placed 

on methodology raised by Epstein and King
133

, the methodology used in this thesis is 

carefully explained and followed in its application that follow this chapter and are in 

remainder of thesis.  

The Use of Constructivist Grounded Theory  
This section discusses the use of constructivist grounded theory. It provides an overview 

of grounded theory methodology, including the development of the constructivist 

strand. Next it details prior usage of grounded theory methodology as a legal research 

methodology and justifies its usage as a methodology for comparative legal analysis and 

analysing elite interviews. Finally it  discusses its appropriateness for use in 

intercountry adoption research.  

What is grounded theory? And what is constructivist grounded theory? Simply put, 

grounded theory is a methodology that results in the analysis of empirical data in 

increasing abstractions that results in a theory that describes the inter-relationship of 

concepts observed in the analysis.
134

 Grounded theory itself is an outgrowth of a 

‗reject[ion] [of] positivistic notions of falsification and hypothesis testing‘
135

 that was 

common in the social sciences.
136

 Grounded theory was first proposed by Glaser and 

Strauss in 1967, as a qualitative sociology method.
137

 The founders of this methodology 

described it as the ‗discovery of theory from data.‘
138

 They proposed it because they 
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found the then current methodological practices in sociology to be wanting.
139

 Their 

development of grounded theory methodology has been described ‗as a reaction against 

the extreme positivism that had permeated most social research‘.
140

 Suddaby explains 

that the creation of grounded theory ‗challenged the prevalent assumptions of ―grand 

theory‖, the notion that the purpose of social research is to uncover preexisting and 

universal explanations of social behavior.‘
141

 

It is acknowledged that there is a split in schools of thinking on how grounded theory 

should be used. It is beyond the scope of this research to fully engage in this debate, 

which is likely to rage on in any event. A brief discussion will be had on this. 

The Decision to Use Grounded Theory  

The decision to use grounded theory methodology for the comparative analysis was not 

one that was made at the outset of the research. Initially I began work on the 

methodology of legal comparison with the idea that it would be straightforward to 

identify a method, to describe it and justify its use. What I found instead was the morass 

of methodological debate which is described in Chapter Two. Although intellectually 

the debate of methodological analysis was an interesting one,  for it was accompanied 

by a sense of despair. How was I going to find an appropriate methodology for 

comparative legal analysis? I recall very clearly the moment when I decided to 

investigate the use of grounded theory methodology for legal comparison. I was driving 

to work, and was on an overpass that overlooks the city centre of my home town. From 

seemingly nowhere, the thought of ‗grounded theory‘ flashed across my brain. I began 

an immediate and eager investigation of the use of grounded theory for this purpose, 

and everything that I read confirmed its appropriateness for use within my own thesis 

research, as a method for comparative legal analysis,  as more fully set out within this 

chapter. The choice of grounded theory methodology for legal comparison was only 

made after struggling through the conundrum on comparative legal analysis 

methodology. That said, it became apparent that grounded theory, and specifically 

constructivist grounded theory methodology was a justifiable fit for the aims of the 

research. The sense of despair was replaced by a sense of exhilaration. After setting up 
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the way in which grounded theory methodology would be utilised, I was amazed at 

what information was developed through the use of relational statements. Certainly 

these were not connections and abstractions that I would have gained through a typical 

singular reading of a text or group of texts. Constructivist grounded theory was opening 

new doors, new analytical pathways, and a rich and exciting new depth of data on 

intercountry adoption.  

This section gives an overview of the contemporary debates on grounded theory, 

following a discussion on the historical evolution of the methodology. It is not possible 

to do justice to the depth of the debates in this section, and it does not attempt to do so, 

but does acknowledge the on-going contemporary methodological conversations on 

grounded theory. As with comparative legal methodology and the place of empiricism 

in legal work, much is unsettled about the uses and interpretations of grounded theory.  

Grounded theory, as noted, began as a revolt against the heavy emphasis on positivism 

and quantitative research in the social sciences. Its two founders each came from 

different schools of thought. Glaser was said to be very influenced by ‗the rigorous 

positivistic methodological training he in quantitative analysis from Columbia 

University‘. 
142

 This is in contrast to the approach that Strauss has ‗as a relativist, 

pragmatist, and symbolic interactionist.‘
143

 

Since its introduction, there has been a great deal of focus on the continuing use and 

development of the methodology. This has been driven in no small part by the parting 

of the ways of its founders.
144

 Strauss and Glaser have developed very different 

permeations of the methodology, with Strauss pairing up with Corbin to produce further 

works on the use of grounded theory.
145

 Glaser‘s strand of grounded theory is still noted 

for being positivistic in orientation, with the belief  that through research engagement 

there is ‗a truth waiting to be uncovered.‘
146

 On the other hand, Strauss, including his 
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work with Corbin, is seen as developing the strands of grounded theory that led to 

constructivist grounded theory.
147

 

Notably, Charmaz, as discussed, has developed a strand of grounded theory that resides 

in the constructivist paradigm. Charmaz further notes that ‗What grounded theory is and 

should be is contested.‘
148

 She sees no strict demarcations on the fields within which 

grounded theory can be used: ‗...researchers starting from other vantage points—

feminist, Marxist, phenomenologist—can use grounded theory strategies for their 

empirical studies. These strategies allow for varied fundamental assumptions, data 

gathering approaches, analytic emphases, and theoretical levels.‘
149

 

There is a vast array of views on grounded theory, and where it fits and why. This 

section now provides a brief sampling of these. This has been driven in no small part by 

the parting of the ways of its founders.  

But there is no agreement amongst commentators about just where various strands of 

grounded theory are located. Even the proponents of different strands themselves seem 

to move about. Thus pinpointing the specific paradigm of a specific strand of grounded 

theory may depend very much at what point in time a particular version or researcher is 

being referenced.  
150

 For instance, Clarke focuses on discourse analysis of work 

through an application of grounded theory, which is where she departs from 

constructivism.
151

 Clarke argues that grounded theory should be within the post-modern 

paradigm.
152

 She says that this links grounded theory to its roots in symbolic 

interaction: ‗..some such methods should be epistemologically/ontologically based in 

the pragmatist soil that has historically nurtured symbolic interactionism and grounded 

theory.‘
153

 She also groups her approach to grounded theory as close to the 

constructivist approach that Charmaz espouses. 
154

 Building on the view that Clarke has 
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for a grounded theory methodology in a post-modern paradigm, researchers Mills, 

Chapman, Bonner and Francis discard it in favour of a constructivist approach. 
155

 

Mills et al  found that whilst there were many advantages to the use the approach that 

Clarke sets out, that constructivist grounded theory was more suitable for their 

particular frames of research.  In addition to ‗locat[ing] participants in their social 

world—a world that is full of actors other than themselves‘
156

 –something accomplished 

by the use of Clarke‘s approach. A constructivist approach brings in another dimension, 

that of ‗how the discourses produced by others influence participants‘ constructions of 

reality‘. 
157

 

The difference between the approach of Clarke and that of constructivists has to do with 

view of human agency.
158

  The approach of Clarke does not consider agency to be at the 

core of the analysis, whereas in contrast, constructivists are interested in ‗‖subjective 

and intersubjective social knowledge‖‘
159

 that is produced by ‗‖active construction and 

cocreation of [social] knowledge by human agents that is produced by human 

consciousness.‖‘
160

 

Mills, Francis and Bonner explain that the paradigmatical location of grounded theory is 

dependent upon the larger debates within academia on what should undergird research 

and its methodology:  

If we envisage grounded theory methodology as a spiral that starts with the 

traditional form, we can see that such adaptations are reflective of the various 

moments of philosophical thought that have guided qualitative research and that it 

is the researcher‘s ontological and epistemological position that determines the 

form of the grounded theory they undertake.‘
161

 

 

Taken in that vein, it is fruitless to expect that debates on the location of grounded 

theory within one paradigm or another will cease. Just as views on research change and 
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move within the larger world of academia and research so will the views on grounded 

theory methodology. It is in some ways a mirror then that simply reflects back the on-

going debates in wider research circles. This view is succinctly expressed by Urquhart 

who ends with some pragmatic advice on how to regard grounded theory methodology:  

 

Perhaps we should view the ontology of grounded theory method, as proposed in 

1967, as being the product of the political and historical context of the time. The 

various indictors of philosophical position from the literature since may be seen as 

a product of more recent shifting ideas and epistemologies in qualitative research. 

Above all, it is a method, and as such, can be used comfortably in most paradigms. 
162

 

 

As stressed within this chapter, what is important to identify is the paradigm where the 

researcher places themselves, and utilise a methodology that is appropriate for that 

paradigm and for the inquiry aims of the particular research project.  

Charmaz, who has pioneered the development and use of the constructivist school of 

grounded theory, describes the two strands as ‗objectivist‘
163

 and ‗constructivist‘.
164

  

The ultimate question in the debate over the differing schools in grounded theory is 

choice of research paradigm. It is not just a choice of methodology or of the right 

philosophy from which to approach grounded theory methodology. If the chosen 

research paradigm is constructivist, then a choice of constructivist grounded theory is 

only one of many methodological choices available within that paradigm.  

Charmaz describes constructivist grounded theory as focusing on ‗social 

interactions.‘
165

 In this way it is different from the focus that ‗objectivist‘
166

 or 
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‗positivist‘
167

 approaches have, where there is an attempt to provide rather than a 

contextualised result, one that is representative of a neutral, universal sort of truth.
168

 

Regardless of the school of grounded theory one proposes, it is important to note that 

grounded theory has undergone significant evolution since its inception.
169

 Initially, the 

founders of grounded theory, Strauss and Glaser, were emphatic that grounded theory 

should be used only by capable sociologists, and not put to use by researchers in any 

other discipline.
170

 Grounded theory has obviously moved to a much wider range of 

disciplines and is now a widely accepted qualitative methodology.
171

  Yet, the debate 

remains about whether any departure from grounded theory as conceived of by its 

founders is in fact grounded theory. Charmaz sums this up:  

So who‘s got the real grounded theory? Glaser (1998) contends that he has the pure 

version of grounded theory.  That‘s correct if one agrees that early formulations 

should set the standard.
172

 

 

Insisting that grounded theory remain as it was in 1967 does more than reject a 

constructivist approach to grounded theory. Such a position also invalidates the use of 

grounded theory outside of sociology. Yet grounded theory is certainly accepted as a 

rather mainstream method of qualitative analysis, without limitation as to what field 

applies it. Such a position—that grounded theory must be understood as only the 

original version in 1967—would then reject the use of grounded theory outside of 

sociology and certainly, in no matter what form, as a basis for comparative legal 

analysis.  

While there may be some variations within the technical application of the 

methodology, the scheme for the methodology remains the same in that it is a several 
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step process for coding and categorising data that is derived from a variety of sources.
173

 

The categorising and comparison of data occurs at an ever more abstract level until a 

theory is developed from the analysis.
174

 Unlike other methods of analysis, the steps of 

theory creation occur throughout the course of data collection and assessment, rather 

than at the beginning of the research project.
175

 Grounded theory is not meant to set out 

specific ways in which data is to be collected—rather it is to be understood as an 

analytical strategy of assessing data through evolving levels of abstract comparisons.
176

    

Grounded theory also requires careful attention to methodology.
177

 Research that does 

not follow accepted grounded theory canons, while it might label itself as grounded 

theory, in fact, is not.
178

   The importance of well-stated and well-defined elements 

within any methodological approach is in part to permit an evaluation of the research 

and its results.
179

             

Doing Grounded Theory  
Comparison is at the very core of what grounded theory methodology does. Grounded 

theory is described as ‗a general method of comparative analysis.‘
180

 Grounded theory is 

not meant to set out specific ways in which data is to be collected—rather it is to be 

understood as an analytical strategy of assessing data through evolving levels of abstract 

comparisons.
181

    

There are phased steps in constructivist grounded theory that move from an initial 

review of data to the end product of a theory that is seen to emerge from the analysis 

and comparison of data, codes, and categories.  

The first step in reviewing data is to do an exercise in initial coding.
182

 There are several 

coding methods that can be applied to accomplish this.
183

 For instance, when 
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interviewing, one technique used is analysing the transcribed interview line by line.
184

 

When analysing data derived from texts, other techniques can be used, such as the 

literary close reading technique of legal documents suggested by Lasser.
185

 For non-

legal texts and documents, Charmaz‘s suggestion of other techniques can be used for 

this purpose.
186

 Charmaz suggests asking questions about the text to scrutinize the text 

for data.
187

  

The second coding phase, focused coding, can be again accomplished through different 

coding strategies.
188

 One strategy is axial coding
189

, where out of the initial coding, 

larger concepts of categories are developed.
190

 Strauss and Corbin describe an axial 

coding strategy called the ‗paradigm.‘
191

 The use of the paradigm reveals further 

relationships among the categories revealed through axial coding:  

 

There are conditions, a conceptual way of grouping answers to the questions 

why, where, how come and when. These together form the structure, or set of 

circumstances or situations, in which phenomena are embedded. There are 

actions/interactions, which are strategic or routine responses made by 

individuals or groups to issues, problems, happenings or events that arise under 

those conditions. Actions/interactions are represented by the questions by whom 

and how. There are consequences which are outcomes of actions/interactions. 

Consequences are represented by questions as to what happened as a result of 

those actions/interactions or the failure of persons or groups to respond to 

situations by actions/interactions, which constitutes an important finding in and 

of itself.
192

 

 

Relational statements 
193

developed from axial coding comparisons will be used in the 

comparative law chapter. Relational statements provide information on how categories 

are related to each other, but there is no set format as to how these statements must be 
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expressed. 
194

  These relational statements will be the basis for the comparative analysis 

between states, the elite interview analysis as well as contributing to the overall theory.  

Why do the comparative analysis at this juncture of the grounded theory data analysis?  

Charmaz comments that an examination of the ‗convergence of structure and process‘ 

195
will reveal ‗the consequences of social policies and practices… in collective and 

individual life.‘
196

 The creation of relational statements from the axial code paradigm is 

just that—a confluence of identified structure and process. This type of inquiry and 

analysis is germane to the comparative law inquiry and makes explicit less obvious 

relationships and linkages between process and events in intercountry adoption. A 

comparison done of states at this stage of axial coding will provide an important insight 

on the processes involved in intercountry adoption decision making.  

 A third phase is that referenced by Charmaz as ‗theoretical coding‘
197

— and by Strauss 

and Corbin as ‗selective coding‘.
198

 Charmaz describes this as the phase where a theory 

begins to emerge—revealed through the relational links between codes.
199

 Following 

this are the several analytical steps that are involved in ‗theoretical sampling‘
200

 and 

‗theoretical saturation‘.
201

 It is through this and at this stage that the theory from the 

analysis begins to become evident.
202

 

Charmaz departs here from Strauss and Corbin as to what shape these final steps should 

take. Strauss and Corbin promote the idea of a ‗central category‘.
203

 The central 

category is meant to be explicative of the other categories and data that have emerged 

from the analysis.
204

 Charmaz rejects the identification of a single central category as 
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too restrictive
205

 and instead urges that theoretical coding should be done selectively 

and cautiously so as not to create an artificial structure over codes.
206

  

Finally, Strauss and Corbin stress the importance of research that takes account of what 

they term as ‗broader conditions‘
207

 and how those have impacted the categories and 

relationships identified within the research.
208

 Those broader conditions are identified 

by Strauss and Corbin as ‗economic factors, organizational politics, rules and 

regulations, social movements, trends, culture, societal values, language, professional 

values and standards.‘
209

 Again, these are important elements to capture in the analysis 

of the thesis research question.  

When looking at what might be contained in the final emergent theory, Charmaz notes 

splits between objectivist scholars and constructivist scholars.
210

 Objectivist scholars 

look for a theory that ‗favors deterministic explanations, and emphasizes generality and 

universality.‘
211

 On the other hand she suggests as compatible with a constructivist 

approach that of ‗interpretive theory‘
212

 which pursues ‗understanding rather than 

explanation.‘
213

 An interpretive theory is one that ‗assumes emergent, multiple realities, 

facts and values as inextricably linked, truth as provisional and social life as 

processual.‘
214

  

By using constructivist grounded theory methodology, then, the theory that will emerge 

from the thesis research is one that is interpretive rather than positivistic. It will not 

provide a single general explanation of phenomena in intercountry adoption best 

interests standard. Rather it will offer insights into state motivation to engage in 

intercountry adoption, with the consequent influence on the best interests standard.  
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Use of Computer Programs in Coding and Analysing Data  

 

There is not broad agreement within constructivist grounded theory circles on the utility of 

software programmes in the analysis of data once gathered. Some commentators such as 

Charmaz and Suddaby question an uncritical usage of software packages for data analysis 

within grounded theory. Suddaby suggests that the view of this sort of software analysis may be 

rooted in positivistic views of research, where ‗positivist models of science encourage the 

notion that researchers stand separate from objects of inquiry to minimize the degree to which 

the act of observation interferes with or contaminates the observation.‘
215

 Charmaz sees the use 

of software packages as risky when using constructivist grounded theory, where the value of the 

data and data analysis is at risk because of the use of such programmes. 
216

 She also, like 

Suddaby, links the use of such programmes to an overtly objectivist utilisation of grounded 

theory methodology. 
217

 The limitation of these programmes, according to Charmaz is fourfold: 

‗grounded theory methods are often poorly understood‘
218

; ‗these methods have longed been 

used to legitimate, rather than to conduct studies‘
219

 ‗these software packages appear more 

suited objectivist grounded theory than constructivist approaches‘
220

, and fourthly, ‗the 

programs may unintentionally foster an illusion that interpretive work can be reduced to a set of 

procedures.‘
221

Charmaz indicates that Lincoln likewise shares a scepticism of the use of 

software packages for analysing data. 
222

 Denzin and Lincoln comment on the reasons that 

‗positivist and post positivist criteria‘
223

 are deemed antithetical to the goals of constructivist 

research. Positivist and post positivist methods ‗reproduce only a certain kind of science, a 

science that silences too many voices.‘
224

 As discussed in this thesis, intercountry adoption 

involves the marginalisation and silencing of certain voices—a silencing that would only be 

enabled through the use of positivistic or post positivistic methods to analyse intercountry 

adoption. The problems that underlie intercountry adoption as raised by King and Perry in the 

first chapter make it difficult to justify a positivistic or post positivistic stance on intercountry 
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adoption research—unless some justification can be made for ignoring the very dynamics and 

issues raised by King and Perry when studying intercountry adoption.  

 

 

 

Constructivist Grounded Theory as Legal Methodology  
Has grounded theory been previously used as a legal research methodology?  

Outhwaite, et.al note that there has been relatively little use of grounded theory as a 

legal methodology,
225

 but nevertheless find  it can be very appropriately used to obtain 

fresh insights in legal research.
226

 Their own use of grounded theory was through an 

analysis of interview results
227

—a fairly standard application of grounded theory. 

Grounded theory has been used as a legal research methodology; although sparingly, 

including in studies on women‘s legal issues in Africa to analyse interview results
228

, 

and a variant used in legal research on regulatory compliance, by use of the ‗constant 

comparative method.‘
229

 Outhwaite‘s research group opted for the rather novel use of 

grounded theory in analysing biosecurity issues
230

 because of their desire to examine the 

problem ‗on the ground‘
231

 and not be limited to ‗only an examination of centralist 

sources of law.‘
232
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One of the studies referred to by Outhwaite does purport to use grounded theory as the 

basis for comparative legal analysis.
233

 Williams indicates that he makes use of 

grounded theory to do a comparative law analysis of competition law in China, Hong 

Kong and Taiwan.
234

 However, his understanding of grounded theory‘s application 

appears muddled. He discusses testing his theory by internal and external validity
235

—

which are not concepts that are employed by grounded theory. Grounded theorists rather 

employ the use of theoretical sampling and theoretical saturation to arrive at a theory.
236

  

Williams does not discuss the use of phased coding in his research, and his theory does 

not in the end, contain the depth or richness of information that one expects to find in a 

grounded theory analysis.
237

 His simple one sentence proposition— that ‗competition 

law can only be effective in a functioning democracy‘
238

—falls short of what grounded 

theory methodologists say the resultant theory should comprise.
239

  He is not explicit as 

to how he used grounded theory in making legal comparisons.
240

 Taiwan becomes a 

comparative test case for proving the external validity of his theory.
241

 Rather than 

using comparison as a means of understanding and identifying increasingly abstract 

concepts and relationships between data, towards the goal of theory development, 

Taiwan simply becomes an external control group as it were, with the comparison not 

adding to the data in the theory, but simply being used to test it in a manner not 

recognised by grounded theory.
242

  

There are several ways in which grounded theory results might be evaluated. Creswell 

outlines 5 elements that can be used in evaluating grounded theory research. These are: 

 

                                                      
233

 Williams (n 14) 1, 17.  
234

 Williams (n 14) 1, 17.  
235

 Williams (n 14) 425-431. These are also inherently the characteristics that Lincoln and Guba associate 

with a positivist approach to a research question, see discussion in this chapter.  
236

 See discussion at in this chapter. 
237

 Creswell (171) 217. 
238

 Williams (n 14) 423. 
239

 Creswell (n 171) 217. 
240

 Williams (n 14) 420-424. The discussion that Williams gives of arriving at his theory is devoid of any 

notion of comparing categories that emerged from the data examined into higher level of abstractions. It 

is difficult to tell from his discussion how his described method fits into that of grounded theory.  
241

 Williams (n14) 425,429-431.  
242

 Williams (n 14) 425, 429-431.  



 

77 

 

  the study of a process, action or interaction as a key element in the theory 

 a coding process that works from the data to a larger theoretical model 

 the presentation of the theoretical model in a figure or diagram 

 a story line or proposition that connects categories in the theoretical model 

and that presents further questions to be answered 

 a reflexivity or self -disclosure by the researcher about his or her stance in 

the study 
243

 

 

Charmaz offers her own statement on evaluating the theory that is derived from 

grounded theory.
244

 She indicates that the derived theory ‗must fit the empirical world it 

purports to analyze, provide a workable understanding and explanation of this world, 

address problems and processes in it, and allow for variation and change that make the 

core theory useful over time.‘
245

 

William‘s theory and research process does not meet the hallmarks set forth by 

Charmaz and Creswell.  Williams‘ theory does not provide a detailed description of the 

relationship between categories, and lack a coding process that moved categories into 

increasingly abstract relationships that eventually evolved into a theory. Williams‘ 

approach sounds a cautionary note that more than comparison is needed to make a claim 

for the use of grounded theory methodology. His one sentence proposition does nothing 

to describe the insights into comparative law and democracy, and does not provide any 

explanation of why his proposition must be so.  

Yet, despite the shortfalls in his use of grounded theory, Williams opens up valuable 

considerations by undertaking a grounded theory approach to legal analysis. As he 

somewhat wryly observes, there is little use made of methodology for the purpose of 

theory generation in legal research.
246

  He recognises some risk by having undertaken 

grounded theory research, commenting that its usage by him ‗might be judged 

heterodox, even to the point of heresy, or worse, irrelevant.‘
247
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Elite Interviewing and Constructivist Grounded Theory  

 
Dexter explains that there are three characteristics of elite interviewing that separate it 

from other kinds of interviewing. These are the subjective definition that the 

interviewee contributes as to the context of the interviewing situation and the 

interviewing topic 
248

;  ‗encouraging the interviewee to structure the account of the 

situation‘ 
249

 and letting the subject matter of the interview flow from what the 

interviewee deemed to be pertinent to the interviewee.
250

 Dexter further explains that 

the relationship of the interviewer and the interviewee is a key part of the elite 

interviewing process, as the relationship is to be understood as ‗a social relationship.‘
251

 

Within this relationship, the interviewer has two unique roles.
252

  The interviewer is at 

once a participant in the interview through the social relationship that is created
253

 and is 

also responsible for ‗recording‘
254

 the information received during the interview.
255

 

Constructivist grounded theory creates a relationship  between the researcher and the 

subject of the research
256

 that is much as Dexter has described the relationship the 

interviewer and interviewee in  his view of ‗transactional elite interviewing.‘
257

 Dexter 

describes the ‗social relationship‘
258

 that is formed between both individuals involved in 

the interview as both an inevitability and an obvious and undeniable fact  —stating 

bluntly that ‗No one has yet discovered any way of relating to others in which they are 

not present.‘
259

 

 Dexter further notes that elite interviewing is appropriate when it is important to 

consider the context of subjective meanings
260

 and clarifies that the ability to do 

effective comparison is part of the interviewer‘s task within elite interviewing: ‗large 
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part of listening with the third ear is noting and adapting to a frame of reference 

different from one‘s own.‘
261

 This underscores the importance of a comparative 

methodology that equips the researcher for doing just that—to be able to make effective 

comparisons, whether through interviewing or other research techniques. Given the 

highly contextualised issues that arise in the intercountry adoption best interests 

standard, elite interviewing is an important part of the constructivist paradigm being 

used.  

As noted earlier, the analysis of the elite interviews will be done through the 

development of relational statements. These statements will be analysed for the 

emergence of the theory, rather than a reliance on direct quotes from the interviews. 

Direct quotes from interviews may be regarded as unanalysed ‗raw data
262

‘ –and 

Suddaby strongly makes the point that ‗Grounded theory is not presentation of raw 

data.‘
263

 In other words, analysis that uses the direct quotes of interviews is not seen as 

appropriate data for a final grounded theory analysis. The analysis of the interview 

results does not make use of quotes. Rather, it makes use of relational statements that 

are developed using the axial coding diagram discussed already in this chapter.  

 

Interviews and Constructivist Approaches  

A constructivist view on interviews is one that encourages interaction and sees the relationship 

between the researcher and participant as one which is much more like the social relationship 

that is described by Dexter. The approach that Dexter describes to elite interviewing is also a 

rejection of a positivist approach to research: 

Traditionally, the researcher/participant relationship is represented hierarchically, with 

the participant being subordinate to the researcher. This is tied to an objectivist 

epistemology, condoning the separation researcher and participant. In order to move the 

researcher and participant to a more equal position of power within the relationship, the 

researcher needs to plan a more reflexive stance and proactively plan for the time that 

the participants spend together. 
264
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Constructivist approaches to interviewing attempt to even out the relationships between the 

participant and the interviewer.
 265

 There are specific ways in which this is done, which go to the 

manner not only in which is the interview conducted, but in the approach to setting it up, and to 

the behaviour of the interviewer before and after the interview is conducted. These include: 

scheduling interviews at a time and location of the participant‘s choice, using a 

relatively flexible and unstructured approach to questioning so that the participants 

assume more power over the direction of the conversation, sharing the researcher‘s 

understanding of the key issues arising and assuming an open stance towards the 

participant, as well as sharing personal details and answering questions asked both 

during the interview and afterwards. 
266

 

 

Perhaps ironically this approach is much the same as called for in elite interviewing structures. 

The difference is that the constructivist approach seeks to eliminate a perceived power 

differential between the researcher and participant, where the researcher is seen as being in a 

more powerful position than the participant. On the other hand, in elite interviewing, the 

participant is seen as holding a position that is more powerful than the interviewer. 
267

 But the 

use of a semi structured approach in interviews is presented as being particularly apposite for 

the interview of elites because they may ‗ prefer to articulate their views without being put in 

the straitjacket of close-ended questions.‘
268

 

Having the researcher actively engaged with the participant, whether that participant is an elite 

or otherwise, is seen by some commentators as simply reflective of current views on the way 

that qualitative research should be done and not in itself limited to doing elite interviews.  
269

 

Views on how research interviews should be conducted then is-- much as are the views of the 

paradigmatical location of grounded theory--reflective of larger academic views and values and 

where those views and debates are currently located. 

 Elite interviews conducted with something other than close ended questions can be used with 

particular effect when there is a desire to find out about ‗depth, context, or the historical 

record...‘
270

  Finally, in squaring the circle on the discussion on grounded theory, 

constructivism, interviews and elite interviews, it is worthwhile to consider the view offered by 
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Mills et al that some strands of grounded theory, even whilst not labelled as or labelling 

themselves as constructivist, do contain a constructivist view on conducting interviews. They 

comment that Strauss and Corbin include constructivist interactive elements in their 

characterisation of the grounded theory interview, which  

acknowledge the coconstruction of meaning between researcher and participant, which 

is implicit in the interview process. Clearly Strauss and Corbin‘s evolved grounded 

theory has some constructivist intent. 
271

 

 

Thus elite interviews have a high degree of engagement between the interviewer and the 

participant. Interactional Nature of Interviews  

 

Charmaz remarks upon the interaction nature of interviews for which data for constructivist 

grounded theory is gathered, noting that a constructivist approach to interviewing is far different 

from a positivist one. She notes that viewing the interview as interactional exchange between 

the researcher and the interviewer is one of the key differences between an objectivist-positivist 

paradigm and a constructivist one. 
272

 

Interviewing has long been a research technique within the social sciences, pioneered by 

Charles Booth in 1886.
273

 Early work utilised interviews for conducting survey-based 

research
274

, but the potential to use interviews for a much greater scope rapidly emerged.
275

 

Interviews became widely used in both quantitative and qualitative social science research. 
276

 

Contemporary interview usage now regards interviews as ‗negotiated text‘
277

 in contrast the 

earlier of structured interviews.
278

 Interviews seen through the lens of being a negotiated text 

stress the interactional elements of the process, where ‗interviewers are not the mythical neutral 

tools envisioned by survey research.‘
279

 This view of interviews stresses a role of the 

interviewer as part of the exchange between the interviewer and interviewee, with the 

interviewers as ‗active participants in an interaction with respondents....shaped by the contexts 
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and situations in which they take place.‘
280

 That the interactional nature of the interview 

exchange is a critical part of the constructivist grounded theory approach is yet again 

underscored in the comments by Charmaz that ‗A constructivist approach necessitates a 

relationship with respondents in which they can cast their stories in their terms.‘
281

 

Finally, the work of Bentzon et al, on the use of grounded theory discusses,  aspects of 

interviewing within grounded theory where rapport is built between interviewer and 

interviewee, and the interview progresses as a ‗dialogue‘,
282

 again stressing the interactive 

nature of such an interview exchange.
283

 They also reference scholarly work which ‗cautions 

against...the false notion that the interviewer has to remain an objective disinterested 

observer.‘
284

 

Thus, it is clear that an interactional interview exchange is an essential component of a 

constructivist paradigm, and more particularly, making use of constructivist grounded theory 

methodology.  

The issue of power in elite interviews another methodological concern, and has been discussed 

by Smith. She questions whether in fact the power that a person has which leads them to be 

included as a participant in elite interviews in fact translates into the interview process.
285

 She 

argues that the usual depiction of elite interviews with a disproportionate distribution of power 

between the interviewer and the participant is usually assumed to be reversed when the 

participant is elite. 
286

 This is the view presented by Welch, et al who present this as nearly a 

given characteristic of elite interviewing. They comment that ‗studies on elite interviewing are 

unanimous that the power balance is likely to favour the informant over the researcher.‘
287

This 

shift of power from the interviewer to the participant is often seen as one of the defining 

hallmarks of an elite interview. 
288
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Smith, however challenges this view of elite interviewing. She rejects the ‗rather simplistic idea 

that there is a dichotomy between ‗powerful elites‘ and ‗powerless others.‘‘
289

 She says that 

‗power relations social scientists sometimes employ in relation to society at large do not 

necessarily translate directly into the interview space.‘
290

 This being the case, her position is that 

the interviewing of elites is not subject to any unique methodological concerns, but rather that 

elite interviews share with other forms of interviews ‗an assortment of potential problems which 

all interviewers may encounter.‘
291

 Her approach is different than the methodological stances 

that are presented by Welch et al.
292

 Their research focuses on the perceived need to specifically 

address methodological challenges in interview elite interviews in a business context. 
293

 They 

note that within the literature of interviewing of elites, that there is no ‗comprehensive workable 

definition of elites.‘
294

 Whilst Welch et al speak of positivistic concepts such as the reliability of 

data that is collected from interviews
295

 they also comment on constructivist aspects of 

interviewing, saying that the ‗background of the interviewee and interviewer are an important 

dimension of interview dynamics.‘
296

  

My own experiences with this type of interviewing were not much closer to the dynamics that 

were described by Smith, where the participant in the interview does not try to act in a 

dominating or domineering manner, nor did I as the interviewer experience a feeling of a power 

differential between myself and the participant. This may relate to the dimension that Welch et 

al identify regarding the background of not only the participant but the interviewer as playing 

into the interview setting. From my own standpoint, the interviews did not seem to contain 

issues of power dynamics. Rather, these seemed to occur as an exchange between professionals. 

My own position as an interviewer was influenced by my own lengthy practice of law in 

children‘s issues, which included involvement in law and policy issues in state government 

committees. Dealing with academics, legal professionals, researchers, politicians, and policy 

makers was not a new experience. If asked, I would tell the participants briefly of my own 

professional background alongside the doctoral research I was undertaking. A reflexive 

consideration of the interviews reveals that I would likely rank myself as a professional peer to 

those with whom I conducted interviews, given my own professional background and 
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experience. Thus, I did not enter the interview space at any point even reflecting on the 

possibility of power differentials.  

Data Collection for Interviews  

 

 

The interviews were conducted in a semi-structured fashion. The interviewees were not 

asked a set format of questions as would have been done in a structured interview.  The 

comments of Dexter are as relevant today as they were at the time they were written, in 

delineating the value of the data collection from an elite interview from that which is 

gained through an interview where the aim of data collection is objectivity. The very 

nature of the interview itself decries this possibility, because‗...whether investigators 

wish it or not, interviewing is a social relationship and the interviewer is part of that 

relationship.‘
297

 In keeping with a constructivist understanding of data collection, the 

elite interview itself can be understood in this paradigm. Bearing in mind Dexter‘s view 

of elite interviewing as a social relationship, he questions the utility of the interviewer 

taking a neutral detached role in the interview process.
298

 He comments that: 

Arthur F Bentley and John Dewey have most clearly challenged the utility of 

this dichotomy [subject-object] for comprehending social relationships. They 

have introduced the notion of transaction, the person ―exists‖ in a state of 

dynamic mutual interdependence with other persons and his ―personality‖ –what 

he says, realizes and perceives—is a function of this relationship.‘
299

 

 

What are the identifying characteristics of an elite interview? As defined by Dexter, 

there are in fact three elements that separate elite interviews from other types of 

interviews. These are ‗stressing the interviewee‘s definition of the situation‘, 
300

 

‗encouraging the interviewee to structure the account of the situation‘
301

and lastly, 

‗letting the interviewee introduce to a considerable extent...his notions of what he regard 

as relevant, instead of relying upon the investigator‘s notion of relevance.‘
302

 Much of 
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the value of the elite interview as data collection is in the information that is gleaned in 

this way from the interviewee, and in the interviewer being able to conduct an interview 

in this fashion. Rather than the interviewer presupposing the important topics that will 

be raised or addressed in the interview, scope is allowed for the interviewee to bring to 

the fore the matters they view as relevant and important. In this way, the methodology 

of an elite interview is much the same as that of grounded theory methodology. In this 

way, elite interviewing is much in line with a constructivist paradigm—that rather than 

testing or seeking only particular bits of information, information and data and analysis 

is done inductively and not deductively.   

Dexter gives some insight on the unique features of elite interviewing that make it 

particularly compatible with the use of a constructivist, qualitative grounded theory 

methodology analysis: 

Another characteristic of elite interviewing is this: In the standardized interview, 

the typical survey, a deviation is ordinarily handled statistically; but in an elite 

interview, an exception, a deviation, an unusual interpretation may suggest a 

revision, a reinterpretation, an extension, a new approach.
303

 

That is to say, the uniformity of response, or indeed, query, is not significant when 

doing elite interviews. It is the very differential responses that well conducted elite 

interviews will ideally provide that make the data from such interviews richly 

informative in a constructivist grounded theory approach.   

Dexter further makes the point that interviews on their own should never be the sole 

source of research data, and that the skill of the interviewer in making sense of the data 

has much to do with the value of the data gained from interviews.  

But one should never plan or finance an entire study in advance with the 

expectation of relying chiefly upon interviews for data unless the interviewers 

have enough relevant background to be sure that they can make sense of the 

interview conversations or unless there is a reasonable hope of being able to 

hang around or in some way observe so as to learn what is meaningful and 

significant to ask. ...Therefore, any planning for a study assuming a heavy 

reliance upon elite interviews should have a contingency plan—an escape 

hatch—an alternative—so that if the elite interviews prove basically 

uninformative some other techniques can be substituted.
304
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The utility of combining interview data with other forms of data is made as well by 

Dexter in evaluating the number of elite interviews that are optimum for a research 

project.  

Concentration on a few key informants, may, therefore, help the investigator to 

acquire a better picture of the norms, attitudes, expectations and evaluations of a 

particular group than he could obtain solely from less intense observations or 

through conducting a greater number of less intensive interviews, by themselves. 

Naturally it will often be preferable to combine the use of informants with other 

interviewing and with other methods of data collection.
305

 

He points out that there may be value in lesser, rather than greater, numbers of 

interviews, when doing elite interviews. That is, the quality of the data that is gleaned 

from this interview format and not the number of interviews is key to the optimal use of 

elite interviews. Again, in this way, elite interviewing is different from what Dexter has 

identified as the standard interview.  

Finally, some consideration should be given to the skill that is required to successfully 

complete elite interviews. The semi structured nature of the interview requires much 

greater skill than a simple rote recitation of questions from a structured questionnaire.  

Elite interviews must be undertaken by someone who has requisite background in the 

subject matter, as Dexter has pointed out above. But in addition to that, the interviewer 

must be skilled at the task of the engagement in the interactional process of the 

interview:  

Interviewing, in conclusion, is very difficult when you think that the good 

interviewer must know his stuff; he must be listening to what the man is saying; 

he must think of more questions to ask; he must be thinking of what question 

was he just asked, to make sure the man is answering it. He must know what‘s 

already been covered; know what he has yet to cover. He must anticipate where 

he‘s going to go if the man, while he‘s talking, indicates he‘s about through with 

the subject, and in anticipating where the conversation is going to go, he must in 

his mind be beginning to try to formulate the next question so it will come out 

well-phrased. Anyone who does it successfully is probably so successful that he 

should himself be interviewed. 
306

 

... 

This stands in contrast to the more typical structured interview, where ‗the 

investigator defines the question and the problem, he is only looking for answers 
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within the bounds set by his presuppositions. In elite interviewing, as defined 

here, however, the investigator is willing and often eager to let the interviewee 

teach him what the problem, the question, the situation, is—to the limits, of 

course, of the interviewer‘s ability to perceive relationships to his bask 

problems, whatever these may be. 
307

 

 

Thus, some important points on the use of elite interviewing can be distilled. Elite 

interviewing is in and of itself an advanced skill.  To be effective, it requires sufficient 

knowledge and background of the subject to engage in a dialogue with the interviewee, 

rather than a rotely uninspired set of pre-determined questions being drilled 

unresponsively and unreflectively at the interviewee. Given the very rich nature of the 

data that is gained through an elite interview, as opposed to other sorts of interviews, 

Dexter suggests that better results are yielded by a concentration on quality over 

quantity in interviews. A focus on interview numbers as shedding any light on the 

worthwhileness of the interview process and data is a chimerical one.   

Finally, interview data can be beneficially informed by its consideration alongside data 

collected through other forms and methods. Pragmatically, Dexter suggests that there 

always be another plan within elite interview data collection to obtain data, for the 

interviews themselves may not yield constructive data. In a similar vein Suddaby also 

comments that ‗grounded theory studies rarely have interviews as their sole form of data 

collection.‘
308

 Interviews do not form the sole source of data collection for the thesis. 

Interviews are used rather to bolster the analysis of the comparative analysis, and data 

from them are analysed to become part of the emerging theory that is presented in 

Chapter Six.  

The interviewees were selected carefully to be people who were influential in their field, 

meeting the understanding of an elite.  Quality, rather than quantity, was the driving 

factor in trying to obtain interviews with specific individuals.  The interviewees come 

from a varied set of positions, including governmental officials, academics and holding 

positions within non-state agencies.  Given the high level of skill required of the 

interviewer, what equipped myself as researcher to undertake this methodology? The 

appropriateness of this methodology rests as much on the skill of the interviewer, if not 
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more so, than any other factor which contributes to the evaluation of this as an 

appropriate methodology for data collection. As researcher, I brought to this research 

process the skills of active listening and of a considerable depth of knowledge of my 

research topic. Active listening skills were ones which were crucial to my own work as 

a lawyer, in a variety of settings—in litigation, in client interviewing, in witness 

interviews and preparation. Skilled examination of a witness or cross-examination of an 

adversarial witness in the pressure of litigation requires a honed development of the 

very skills required of an elite interviewer.   

The potential list of interviewees was informed by the participants at the Hague 

Convention Special Session of 2005. Potential interviewees were not limited to those 

who actually were in attendance, but rather, the scope of attendees of including 

government officials, non-state agency personnel, researchers and academics was used 

to inform the potential base for finding interviewees.  Potential interviewees were 

discussed by myself with my supervisor, and an agreement made if that person seemed 

to be placed in a key position such that they were likely to contribute the information 

that is the goal of an elite interview. Initial and follow up contacts were made seeking 

the interview, and if the person was amenable to grant access to the interview, then a 

convenient time and method of interviewing was arranged.  

Selection of Interview Participants  

The interview participants again were not intended to include a representational sample. 

An effort was made to identify a range of professionals who are involved in 

intercountry adoption, and not focus solely on legal professionals. Initially the list of 

participants at the Hague Convention Special Session in 2005 was consulted as 

providing an overview of the types of professionals that are involved with intercountry 

adoption. The participants were ones who were recognisable as highly visible 

professionals within intercountry adoption networks.  As discussed within the thesis, 

there is no hard and fast rule about who can qualify as an  elite for the purpose of elite 

interviewing. The over-riding determinative factor in locating participants for the 

interviews were again to have a spread of professions, reaching outside of just the legal 

profession, and from a variety of sites, including academics, policy makers, people from 

the government sector and people from non-governmental agencies. The interviews 
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were scheduled for an hour. The participant was asked if they would agree to the 

recording of the interview, if the interview was conducted face to face. The interviews 

which were done by telephone were not recorded. Rather, there, the data was 

transcribed by myself during the course of the interview.  The interviews were semi 

structured, with the participant actively taking the interview conversation to the topics 

and issues they wanted to speak about. Their own view of what topics were important to 

cover in the interview added to the depth of data that was gathered during the 

interviews.  

My own professional background as a qualified lawyer having worked in child welfare, 

and also having professional involvement with policy and political issues, having 

worked on government committees on drafting legislation for state child welfare and 

juvenile offender codes, being employed by non-governmental agencies, working 

closely with governmental agencies all meant that it felt like I was treading on very 

familiar ground when conducting the interviews with the participants. Much of my 

professional work has required simultaneous careful listen and transcribing notes. A 

prime example of this is being involved in litigation, where it is important to both 

actively be aware of what is being said during testimony of witnesses, during legal 

arguments or comments or questions by a judge, and at the same time making accurate 

notation of that information. Litigation is a particularly high pressured arena to do this. 

It is also a skill that was part of client or witness interviewing. I would rate my own skill 

and proficiency for note taking whilst being actively engaged with the ongoing dialogue 

as very high. It is a skill developed as part of legal professional practice.  

I explained in some detail  if asked by participants my own professional background to 

interview participants, which includes a first degree in social work  and a professional 

doctorate in law from American universities, as well as extensive legal practice in child 

welfare. This certainly informed my own interest in the thesis research topic, but 

beyond that, set the stage from which the interview participants might perceive me as 

not only a research student at a British university, but as an American with a 

professional background in child welfare issues. Whilst it is only supposition on my part 

as to what role the participant perceived me as having, my own impression was that I 
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was given credence as a professional peer and not only for being a student who lacked a 

professional grounding in children‘s legal and policy issues.   

 

 

Coding and Concept Building 

 

Using process of coding and developing categories, as described in Chapter Two of the 

thesis, analysis was undertaken to develop categories from the data.   

For the literature reviewed for Chapter Four, firstly, a set of initial codes were 

developed for each piece individual literature. Then the lists of initial codes were 

combined for the literature reviewed for each state. This list of codes stripped away the 

sources from which the codes were derived. An analysis of these codes through 

comparison identified emergent themes and links, which were developed into a set of 

focused codes. The focused codes were then used as the basis –as a category--for the 

analysis in the matrix (Appendix A) and in the development of a relational statement. 

Each relational statement is formed from a singular category. The relational statements 

for each state are found in Chapter Four of the thesis.  

 

As Charmaz describes:  

Focused coding is the second major phase in coding. These codes are more 

directed, selective, and conceptual than word-by-word, line-by-line, and 

incident-by-incident coding. After you have established some strong analytic 

directions, you can begin focused coding to synthesize and explain larger 

segments of data.  

... 

But moving to focused coding is not an entirely linear process. Some 

respondents or events will make explicit what was implicit in earlier statements 

or events. 

... 
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The strength of grounded theory coding derives from this concentrated, active 

involvement in the process. You act upon your data rather than passively read 

them. Through your actions, new threads for analysis become apparent. Events, 

interactions, and perspectives come into analytic purview that you had not 

thought of before. Focused coding checks your preconceptions of the topic.
309

 

 

Charmaz goes on to explain that ‗coding is an emergent process. Unexpected ideas 

emerge. They can keep emerging.‘
310

 

A similar process was used to analyse the results of the elite interviews. The notes or 

transcripts were individually analysed in an initial coding process. Then those codes 

were stripped of any indication of which interview they were derived from, in the same 

process that was used to develop categories in the focused coding state for the literature 

analysis. The categories from the focused codes were then used as the basis for the 

development of relational statements. Each relational statement is based on a singular 

category. The categories, and thus, the relational statements are derived from an 

analysis of codes from all of the interview data, and not as one relational statement 

developed per individual interview. The relational statements for the interviews are in 

Chapter Three of the thesis.  

The relational statements from the interview process were then used in the development 

of the theory which is set out in Chapter Six of the thesis. The relational statements of 

the interviews were not used to develop a separate theory of their own. The interview 

data was used to support the development of the transnational network theory presented 

in Chapter Six. The transnational network theory encompasses the relational statements 

from the interview analysis and the state motivation theory that emerged from the 

comparative analysis. 

 In this way, there is a departure from the use of the data from the literature and 

comparative analysis. That data was used to develop an emergent theory on state 

motivation to engage in intercountry adoption. This theory answers one part of the 

research question that is presented at the start of Chapter One. The interview data was 

used to support the development of the transnational network theory presented in 
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Chapter Six. The transnational network theory encompasses the relational statements 

from the interview analysis and the state motivation theory that emerged from the 

comparative analysis.  

Theoretical development was aided through the use of creating diagrammatical 

representations and tables, which are present throughout the thesis. Charmaz comments 

that the use of such visual representation of the theory is an invaluable and integral part 

of grounded theory methodology: 

The advantage of diagrams is that they provide a visual representation of 

categories and their relationships.  Many grounded theorists...treat creating 

visual images of their emerging theories as an intrinsic part of grounded theory 

methods. 
311

 

 

Diagrams of the results of the interview analysis are provided at Figure 3.1, in Chapter 

Three—a visual representation of the results of the axial coding analysis of the 

interview results. The development of diagrams highlights the relationships, dynamics 

and interplay between categories, leading to the development of an emergent theory.  

 

Coding of text 

 

Each text that was reviewed ( listed in Appendix B) individually was given a set of 

initial codes.  Then a combined list of the codes was created, without reference to which 

text they had come from. The combined list of codes was analysed to develop the 

categories then used in the axial coding diagrams at Appendix A. The categories were 

then further analysed through the use of the axial coding diagrams to arrive at the 

relational statements. After the relational statements were written, the original texts 

analysed were consulted for the purpose of footnote referencing in the statements. The 

footnote referencing for the relational statements was done after all of the relational 

statements were written. During the coding and analysis the information from which 

particular texts the codes were derived was not available and was not consulted as part 
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of the analysis. The work to reference the relational statements after they had been 

written back to the source documents was a very slow and at times tedious process.  

The interview data was coded in a similar fashion. The notes or transcripts from each 

interview were analysed for a set of initial codes. Then the initial codes were compiled 

into a list, without an indication from which interview they were derived. Those were 

further analysed to arrive at the categories that were listed in axial coding diagram and 

used to form the relational statements. The relational statements for the interviews are 

not representative of each separate interview but are an amalgamation of the data from 

all of the interviews analysed together.  

 

The Question of Theoretical Saturation 

 

Suddaby comments the problems with data quality and sufficiency can attributed to lack 

of researcher skill in the use of grounded theory, rather than in problems with the data 

itself. He says that ‗The failure of data to coalesce into definable conceptual structures 

that move beyond the obvious may well be the result of a researcher‘s failure to 

thoroughly work between data and extant knowledge in an effort to find the best fit or 

the most plausible explanation for the relationships being studied.‘
312

 The concept of 

theoretical saturation invokes issues of data quality and sufficiency—but bearing in 

mind the comments made by Suddaby, the failure to reach theoretical saturation can be 

due not to inherent problems with the data collected, but with the way in which the data 

is interpreted. The reaching of theoretical saturation then can be understood as a 

combined synergism of data sufficiency and researcher skill. But when is theory 

saturation reached, and how is such a point defined? Suddaby points to this very 

question as one of the most vexing in the field of applied grounded theory. He 

comments that  

 a key point of confusion in grounded theory research is knowing when 

saturation has occurred during data collection. Because grounded theory 

research uses iteration and sets no discrete boundary between data collection and 
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analysis, saturation is not always obvious, not even to experienced researchers. 

Yet every submitted manuscript contains a statement that saturation occurred. It 

is a ―box‖ that must be ―checked off‖ prior to publication.  

... 

 

Deciding saturation has happened takes tacit understanding, which is achieved 

as much through experience as through a priori criteria. The indeterminate, 

messy nature of saturation invites a fundamentalist drift towards positivism—the 

25 interviews. But according to Glaser and Strauss, saturation is a practical 

outcome of a researcher‘s assessment the quality and rigor of an emerging 

theoretical model. ..The signals of saturation, which include repetition of 

information and confirmation of existing conceptual categories, are inherently 

pragmatic and depend upon both the empirical context and the researcher‘s own 

experience and expertise.
313

 

 

Yet, pointing out the lack of agreement on when theoretical saturation occurs and what 

it means, Charmaz offers a viewpoint in direct contradiction to that of Suddaby.  She 

disagrees on what saturation means and how to tell when this has occurred. Suddaby 

points to the repetition of information as a hallmark of achieving saturation. Charmaz 

does not. Instead she  states that ‗grounded theory saturation is not the same as 

witnessing repetition of the same even or stories, although many qualitative researchers 

confuse saturation with repetition of described events, actions and/or statements.‘
314

 

Charmaz refers to Glaser in explaining that saturation means that ‗gathering fresh data 

no longer sparks new theoretical insights, nor reveals new properties of these core 

theoretical categories.‘
315

 

Glaser and Strauss also describe another view of when saturation has been achieved and 

the utility of arriving at theoretical saturation:  

The universe of data that the constant comparative method uses is based on the 

reduction of theory and the delimitation and saturation of categories. Thus, the 

collected universe of data is first delimitated and then, if necessary, carefully 

extended by a return to data collection according to the requirements of 

theoretical sampling.
316
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In this rendering of theoretical saturation, categories are derived from data, and 

sufficient analysis is done to have arrived at a baseline of codes and categories. When 

and if those categories prove insufficient to provide an emergent theory, a calculated 

return is made to the field to collect more data to inform the theory.  

Yet another view of theoretical saturation is presented by Strauss and Corbin who say 

that: 

a category is considered saturated when no new information seems to emerge 

during coding, that is, when no new properties, dimensions, conditions, 

actions/interactions or consequences are seen in the data. However, this 

statement is a matter of degree. In reality, if one looked long and hard enough, 

one would always find additional properties or dimensions...Saturation is more a 

matter of reaching the point in the research where collecting additional data 

seems counterproductive...‖ 
317

  

 

Another hallmark of saturation having been reached is that ‗the analysis has accounted 

for much of the possible variability.‘
318

 Glaser and Strauss provide yet another 

definition of theoretical saturation, providing three characteristics:  

(a) no new or relevant data seem to emerge regarding a category, (b) the 

category is well developed in terms of its properties and dimensions 

demonstrating variation, and (c), the relationship among the categories are well-

established and validated.‘
319

  

 Their concept of validation is one to which this discussion will return.  

Charmaz questions the utility of the idea of theoretical saturation altogether, referencing 

arguments raised by Dey.
320

  She comments that ‗Dey challenges the notion of 

saturation on two counts: the meaning of saturation and its consequences. First, he 

points out that grounded theorists produce categories through partial—not exhaustive—

coding.‘
321

  

This is congruent with the description by Glaser and Strauss of creating codes from 

data, and then analysing them for their ability to support an emergent theory. If they are 
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not able to do so, a return to data collection and analysis is made. This ability of 

categories to support an emergent theory is what Charmaz says is ‗Dey‘s preferred term, 

‗theoretical sufficiency‘‘. 
322

 

She also refers to a second objection raised by Dey on the concept of theoretical 

saturation. 
323

 Dey indicated that the idea of saturation is too ‗prescriptive‘
324

 an 

approach. A highly rigid approach is one to be avoided she says, because ‗when 

researchers treat grounded theory guidelines like recipes, they do foreclose possibilities 

for innovation without have explored their data.‘
325

 

Dey‘s concept of theoretical sufficiency as a more apt marker than the somewhat 

confused notion of theoretical saturation has been used in recent research. Douglas, 

Windsor and Wolin make use of this concept in their analysis of focus group data,
326

 

describing it as the point at which ‗a depth of data that would allow for the full analysis 

of the shared dimensions of the study phenomena, or what Dey (1999) referred to as 

―theoretical sufficiency‖ had been achieved.‘
327

  

Researcher Antonio Diaz Andrade also opts for the use of theoretical sufficiency over 

theoretical saturation in the analysis of his work. 
328

 He argues that the use of theoretical 

sufficiency permits ‗interpretive researchers to build up and work upon constructs 

which emerge from the problem under investigation‘
329

 while serving the same function 

as theoretical saturation—‗that the data has been properly analysed.‘
330

 Researchers 

Boyd and Gumley also note that in their research ‗Consistent with Dey (1999, p. 257) 

theoretical sufficiency was preferred to theoretical saturation.‘
331

  

At this point, a return to the theory validation, the concept raised by Strauss and Corbin, 

is appropriate. They describe this as: 
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The theory emerged from data, but by the time of integration, it represents an 

abstract rendition of that raw data. Therefore, it is important to determine how 

well that abstraction fits with the raw data and also to determine whether 

anything salient was omitted from the theoretical scheme. There are several 

ways of validating the scheme. One way is to go back and compare the scheme 

against the raw data, doing a type of high level comparative analysis. The 

theoretical scheme should be able to explain most of the cases.
332

 

This is consistent with the aims of theoretical sufficiency—that there is an ability of the 

theory provide a satisfactory and sufficient explanation of the categories, accounting for 

most of the categories and phenomena which came under analysis.  

Thus, despite disagreement between scholars on whether a true state of saturation can be 

reached, on ways to determine if the state of saturation has been reached, or even on the 

utility of such a concept within grounded theory methodology, there is agreement that 

the function of this, as is the function of the concept of theoretical sufficiency, is a 

measure that the emergent or emerging theory is suitably robust and provides a 

comprehensive account of the data that has been analysed.  

The thesis research also prefers the idea of theoretical sufficiency rather than theoretical 

saturation, and a concept which is more adequately suited to the constructivist paradigm 

of the overall thesis. As Suddaby points out, the very notion of theoretical saturation is 

imbued, albeit wrongly, with positivistic notions of what it takes to achieve this 

benchmark. A concept that resonates to the same idea, of appropriate and proper data 

analysis, but without the positivistic pratfalls of theoretical saturation, is to be preferred 

in a constructivist accounting of the research question.  

Thesis Data Collection  

Data collection began with an analysis of the literature of the selected states. Early into 

the research it became apparent that the original selection of the United States, South 

Korea and China would provide an insufficient amount of data to reach theoretical 

sufficiency. A plan was made to introduce additional states. The research decision was 

made to develop a matrix to develop relational statements, and a matrix was developed 

for each state. From that matrix, relational statements were developed. The relational 

statements formed the basis for an early, emergent theory.  Even after this early theory 
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emerged, an additional state was added for comparison. The interview selection and 

process began after the first identification of an emerging theory from the comparative 

analysis. Interview selection and conduction continued alongside of the continued work 

on the emergent theory. The theory itself was initially not sufficient—it did not 

adequately account for the phenomena that was occurring, and required continued study 

of the data in the relational statements, and in thinking abstractly about the relationships 

continued in the multiple relational statements. 

Each relational statement in the thesis is derived from a single category. Each statement 

explains, according to the matrix developed, the nature of the category. This process 

was consistent in both the analysis of the literature and of the interview data. At the time 

of the interview data collection, the emerging theory was more than nascent, but 

remained subject to revision and review by a constant return to the comparative data. A 

fairly exhaustive process of refining the theory and its categories and their relationship 

to each other was carried out. This is reflected in the work done in Chapter Five of the 

thesis, moving from the initial themes evident in the relational statements as discussed 

in Chapter Four, and integrating them into a theoretical whole. At this time, it also 

became apparent that the interviews were yielding a rich set of data on the actors in 

intercountry adoption, whilst the comparative data dealt with state motivations to 

engage in intercountry adoption. The two data sets yielded complementary but different 

information on the research question.  

This required, as a researcher, stepping back to understand the information that was 

emerging from these analyses. The goal of the thesis was to produce a constructivist 

theory to answer the research question. In fact, two sets of data were driving two 

different parts of the question. The challenge became the interrelationship of the data to 

each other. The comparative theory, as presented in Chapter Five, on its own had 

theoretical sufficiency to address the portion of the research question on state 

motivation to engage in intercountry adoption and the subsequent ramifications for the 

best interests of the child standard. The interview data did not inform the state 

motivation question. Rather, it went to the heart of the research question—implications 

for the best interests standard—and also showed that states were but one of the many 

actors contributing to the normative meaning given to the best interests standard. Whilst 
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the research question had focused on states, making sense of the interview data meant 

expanding the theoretical focus of the analysis to include more than states—to include 

international organisations as well as actors within the state, and non-state actors. 

 Could the research question be adequately addressed by only looking at the state level 

of analysis? And the analysis from the interviews quickly suggested, in fact, no. Not 

only would that leave out the data from the interviews, a focus on the state-level alone 

and in isolation would not provide a full accounting of the interplay of dynamics in 

intercountry adoption. The cast of characters in intercountry adoption was busy and 

interactive. States were a piece of the network, but only a piece. The theory had to 

incorporate the other dimensions that were revealed by the interview data and analysis.  

Analytically, the theory that is presented in Chapters Five, the development of which is 

discussed in Chapter Four, accounted for the engagement of states in intercountry 

adoption, and their own construction of normative meaning for the best interests 

standard. A state level analysis of intercountry adoption was necessary—as the thesis 

argues—because states are the instrumentality by which a child is exchanged. But a 

state level analysis on its own was incomplete, and the states were not the only ones 

engaged in the process of intercountry adoption.  And so another theory had to emerge, 

the data examined and analysed to provide an accounting for these other categories that 

the state motivation theory simply did not encompass. The result is the theory that is 

presented in Chapter Six of the thesis, the transnational network theory.  

The question then becomes one of data and theoretical sufficiency and theoretical 

validity. Did the data support an emergent theory? Yes, not only one theory, but two. 

Was there enough ‗depth of data that would allow for the full analysis of the shared 

dimensions‘
333

? Again, yes, as a richly informative and complex theory began to 

emerge through a concentrated study and comparison of the data, categories and links.  

The amendments asked for include addressing the issue of theoretical saturation and 

interview samples. It is evident from the relational statements that were developed from 

the interviews, in Chapter Three, and the subsequent discussion about these, that the 

data was richly informative. That can also be seen in the development of the 
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transnational network theory in Chapter Six. Did the interview data provide sufficient 

information to support an emergent theory? Yes. It did this in two ways. Firstly, it 

pointed out the different analytical value from the interview data and the comparative 

data, both, as it were pieces of a larger whole. Rather than slotting into the theory that 

had been emerging from the comparative data, the interview data suggested the need for 

a broader and more inclusive theory, that accounted for more than state level analysis 

and interaction in intercountry adoption. State-level analysis contributed to the 

emerging theory and answer to the research question, but the analysis of data and 

emergent theory was going to have to move beyond states only as a site of query, to 

adequately account for what analysis of the interview data revealed. Secondly, it is part 

of the theory presented in Chapter 6, which builds upon the state motivation theory to 

provide a full theoretical account of the data from both the interviews and the 

comparative analysis and to fully answer the research question.  

Theory building and analysis and evaluation required taking the theoretical concepts 

back to the relational statements. Did the theory account for what the relational 

statements revealed? Was anything left unaccounted for? Did the theory provide a 

cogent interpretation of the varied and subterranean dynamics and interrelationships 

contained in the relational statements? The development of the final theory was a 

painstakingly slow process, that required careful engagement with the relational 

statements from both the comparative analysis and the interviews. It required, as did 

Chapter Five, delving into complex literature in an unanticipated research exercise, to 

find conceptual glue for the theory—to find well explicated concepts to address what 

was being revealed. Perhaps it would have sufficed to simply have provided a 

superficial and descriptive account of what the theory revealed. But to have left the 

analysis at that level would not have done justice to the theory, the thesis research, nor 

have been in keeping with the ethos of the thesis research.  

But what if the data had proved otherwise? What if the data were not sufficient to 

support an emergent theory? The option remained to return to interviewees for further 

data, to re-examine the data obtained, or to seek additional interviews that would help to 

address the areas in which the data could not support an emergent theory. Had the data 
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been insufficient, then the right approach to addressing this would have been discussed 

with my supervisor and further research strategies developed.  

This did not prove to be the case.  

Rather, an in-depth research exercise was sparked by the data, by needing further 

information and understanding of what the emergent theory was suggesting, and not just 

being content to produce a descriptive level narrative of the theories that had emerged. 

Interviews were never intended to be a sole source of data for the thesis. 

Interviews were never intended to support their own emergent theory. It was 

intended that the data from the combined research strategies would reveal an 

emergent theory, as described in the Purpose statement of the research in the 

first chapter. Through the process of data analysis, not one, but two theories 

emerged. The interview data did not fit into the first emergent theory—but that 

first emergent theory met the hallmarks of theoretical sufficiency to address the 

question of state motivation. The interview data and analysis instead revealed 

that using only the site of state level analysis would not be sufficient in a theory 

to address the research question, and that further theoretical development was 

needed. The results, as discussed, are the theories presented in Chapters Five and 

Six. The theory in Chapter Five is incorporated into the transnational network 

theory that is presented in Chapter Six 

 

 

 

Justifying A Constructivist Grounded Theory Approach to 

Intercountry Adoption Research  
 

A constructivist approach to research seems particularly apt for intercountry adoption. 

Intercountry adoption occurs in a variety of contexts and settings, and there is no 

agreement on its causes, its relationship to various social and other factors, or even on 

its benefit to children. The inability to isolate singular causal factors seems to perplex 

researchers who study intercountry adoption.
334
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Creswell comments on when grounded theory is an apt choice as a research 

methodology: 

 Grounded theory is a good design to use when a theory is not available to explain a 

process…Theories may be present but they are incomplete because they do not 

address valuable variables of interest to the researcher. On the practical side, a 

theory may be needed to explain how people are experiencing phenomena…
335

 

 

There is no explanation available about why, whether and how nation states and 

segments of that nation‘s population become involved in and stay involved with 

intercountry adoption. Without that explanation, it is difficult to address questions that 

occur repeatedly about intercountry adoption and the consideration of the best interests 

of the child. Research that employs grounded theory methodology can thus fill this gap, 

providing vital information on what starts and sustains intercountry adoption in both 

sending and receiving counties, and, importantly, why some states opt not to become 

involved in intercountry adoption at all.  

The Appropriateness of Comparative Law as an Inquiry Basis for 

Research Question  
Why is comparative law an appropriate choice for the basis of inquiry in looking at the 

best interest standard in intercountry adoption? Intercountry adoption is as much a local 

phenomenon as it is an international one. It requires looking beyond principles of 

international law, yet at the same time being cognisant of the important international 

law elements that need to be taken into consideration. Not all countries become 

involved in intercountry adoption, and those that are do so in unique circumstances.  

Understanding how intercountry adoption operates in a variety of settings, both in 

sending and receiving countries, and over time, is necessary for an understanding of the 

application of the best interest standard.  

 

Inherent Comparative Elements in Intercountry Adoption  
There is also a comparative element that is inherent in the nature of intercountry 

adoption itself by the movement of the child from one state to another. Superficially, 
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intercountry adoption suggests comparison between the sending and the receiving 

country—but a comparative look at more  than one sending and one receiving country 

can reveal much about the situational aspects of intercountry adoption, whether it 

occurs, when it occurs, and what influences its occurrence over time. A constructivist 

comparative approach to looking at intercountry adoption is close to the applied 

analysis identified  by Zweigert and Koetz—it can take account of social and economic 

circumstances and on understanding the circumstances of intercountry operation can 

suggest influences in turn on the determination of the best interest of the child. 

What is clear is that intercountry adoption is often situational, dependent on a series of 

events in time and place. Grounded theory, in particular constructivist grounded theory, 

can aid in identifying the variant influences on the occurrence of intercountry adoption, 

and their relationships to each other.  

Rosenblatt offers a concise description that has particular resonance with an 

intercountry adoption best interest standard analysis of constructivist thinking:  

 

…there is always an individual human being choosing, selectively constructing 

meaning, and consciously or unconsciously responding in terms of the factors, 

contextual and human, entering into that particular transaction. We can recognize the 

shaping power of the environment, the society, and the culture. Yet we should 

understand the possibilities of choice or aspiration within the parameters of our 

complex culture, with its many subcultures, its ethnic, religious, economic and social 

groups, and the diversity of groupings any one individual represents or can join—to 

say nothing of awareness of alternatives provides by knowledge of other major 

cultural patterns.
336

 

 

An understanding of these, in context, is essential to an analysis of intercountry 

adoption. A search for a single triggering phenomenon or event that universally predicts 

when intercountry adoption will occur and persist would be perhaps the aim of a 

positivist approach to the question. That, however, is simply not possible, as it over-

simplifies the complex nature of intercountry adoption, and gives no way to account for 

changes. It might provide an answer for one occurrence fixed in time, but could not 

adapt to a changing environment, and intercountry adoption is far from a static 
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phenomena. Intercountry adoption, concerned as it is with social and familial 

relationships, and relationships between states, is a subject that can be instructively 

viewed through a constructivist lens.       

There are of course challenges to the use of constructivist grounded theory 

methodology which must be acknowledged.  As discussed earlier in this chapter, 

empirical legal research does not have universal acceptance within legal academia, 

and for the most part it is seen as occurring within a positivistic frame. It is from 

that standpoint of legal positivism that this research methodology markedly 

departs. Doing comparative legal analysis with constructivist grounded theory 

methodology again represents a radical departure from legal positivistic 

frameworks, and in fact, makes an original use of constructivist grounded theory 

as a methodology for comparative legal analysis. Constructivist grounded theory is 

the methodology that is selected for analysis as part of an explicit selection of a 

constructivist paradigm. A constructivist paradigm offers a fresh view of what law 

is—and to uncover new meanings about law and its effect in the world through 

legal research.  

 

Summary 

 
 A use of constructivist grounded theory will examine influences on best interest 

decision making in intercountry adoption. It will do so in part by taking a comparative 

approach—a comparative approach that is embedded within a grounded theory 

methodological approach—comparison being the sine qua non of grounded theory.  The 

value of comparative law has been summed up by Hill as revealing ‗the extent to which 

the form and substance of any legal system are not ‗natural‘, but result from the 

implementation of moral and political values.‘
337

 In other words, a carefully crafted 

comparative legal analysis can reveal those not so apparent links that are involved in the 

creation of a legal system, and the place of the intercountry adoption best interests 
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standard within it. This is very much in keeping with the goals of a constructivist 

grounded theory comparative analysis.  

Constructivist grounded theory will be used as a methodology for two phases of this 

research—to analyse the results of elite interviews and as a methodology for 

comparative legal analysis of sending and receiving countries. 
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Chapter Three: Interviews on Intercountry Adoption 

 

Introduction  

As also discussed in the introduction to Chapter Four, the grounded theory analysis of 

date yielded unexpected results, information and insights. The results of the elite 

interviews are reflected in the Relational Statements that follow this introduction. . The 

elite interview data was analysed in accordance with the methodology described in 

Chapter Two, and through the use of the diagram in Appendix A. From this relational 

statements were developed. Each relational statement is an amalgamation of the 

interview data and do not represent single interview results.  

 What follows then is a discussion of the results of the relational statements and their 

relevance to the research question posed in the thesis. This discussion explores the 

effects of different actors within intercountry adoption on assigning meaning to the best 

interests standard. The chapter reveals the complex layers of actors that are involved in 

intercountry adoption delivery. These actors may have complex interests that bring 

them to intercountry adoption.  But these actors do not act in isolation. Intercountry 

adoption process requires the involvement of multiple actors, working together. The 

ways in which actors interact and influence the meaning of the best interest standard is 

explored in further detail in the theory presented in Chapter Six. Chapter Six includes 

and expands the discussion that is contained in this Chapter, and then following in 

Chapters Four and Five.  

This chapter yields, through the analysis of the elite interview results, insights into the 

current operation and delivery of intercountry adoption, through a wide array of actors.  

 

Relational Statement One: The operation of intercountry adoption in 

sending states is marked with the presence of agencies, which may have strong ties to or 

originate in,   a particular receiving state. The number of agencies and their relationship 

with the sending state government has a large impact on the actual delivery of 

intercountry adoption services.  Agencies make decisions often driven by their own 
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desire for self-preservation and vested interest in particular type of work.  At least two 

models of operation of intercountry adoption can be found within the Hague 

Convention on Intercountry Adoption. The two that appear in practice most frequently 

are either a strong Central Authority model or a strong agency model.  This strong-

agency model has its origins in American operation of intercountry adoption before the 

Hague Convention, and is something that the Conventions contents were drafted to 

accommodate. 

 

Relational Statement Two: The structure of the central authority in 

receiving states is set largely by the government and its views and policies on 

intercountry adoption operation. This is influential in turn on the type of relationships 

that get forged with selected sending states, and how business is done with those states. 

The attitude that a receiving state takes towards the interpretation and implementation of 

the Hague Convention  is determinative of the strength of a Central Authority,  and 

ultimately, what the operation of  intercountry adoption looks like, including the 

development of relationships with sending states. 

 

Relational Statement Three: The sending state government determines the 

scope and role of its central authority; which in turn determines the model that is used to 

operate intercountry adoption within the state, including the role and presence of 

agencies in the sending state. The strength of the Central Authority role has much to do 

with the way in which the Convention is applied, adhered to and the model under which 

agencies, if at all, are involved in the sending state. 

 

Relational Statement Four: Hague Convention intercountry adoption 

standards and policies are set by a body on private international law. Adherence to these 

standards is voluntary, and states who do not ratify the Convention on Intercountry 

Adoption incur no penalties. Individual states make decisions on whether to join or 

ratify the Hague Convention on Intercountry Adoption.  While the Convention is the 
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dominant instrument in the operation of intercountry adoption, it is not the only one, 

and is subject to competing influences of other standards. Its practice standards and 

models are prone to differing interpretation that suit a particular sending or receiving 

state central authority and its government. This interpretation is determinative of which 

model—strong Central Authority or strong agency—is implemented in practice.  

Relational Statement Five:  There is neither a single international body nor 

law that oversees international adoption, nor a single model that defines the respective 

roles of the government, the central authorities and any agencies working in a sending 

or receiving state.  Differing standards, interpretations and models can even compete 

with each other for predominance in how intercountry adoption should be done. There 

is no single way to “do” international adoption. Standards and models of practice vary 

across and within Hague members, as well as in states that have not ratified The Hague. 

Self-interest is largely determinative of the positions taken on how intercountry 

adoption should be conducted—that is the survival and self preservation of those non- 

governmental bodies involved, including agencies. There can be competition for 

prestige and dominance amongst those bodies involved in intercountry adoption 

operation and policy. On the other hand, the mechanisms of the Hague Convention 

bring sending and receiving states together for dialogue on the Convention and on 

intercountry adoption.  

Discussion of Relational Statements  

The relational statements were developed from the axial coding described in Chapter 

Two.  Each statement is an amalgamation of the interviews and is derived from the 

interviews as a whole, not from individual interviews.  

The results of the elite interviews provide insight into the function and structure of the 

entities that are engaged in carrying out intercountry adoption. The results of the 

comparative legal analysis discussed in Chapter Four lead to a theory in Chapter Five 

on the process that leads a state to involvement in intercountry adoption as a sending or 

receiving state. It is a complex process with multiple entwined dynamics. The results of 

the elite interviews show what effects the operation of intercountry adoption once a 

decision has been made by a state to engage in intercountry adoption. It reveals the 
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structure of the operations—and the influences on that structure—and points out the 

many layers of intercountry adoption operation even once a state has made a decision to 

become involved with intercountry adoption.  

What emerges from the relational statements is a picture of how intercountry adoption 

work and invites consideration of questions on a larger scale—what is the impact of an 

international instrument on existing practices, not only in intercountry adoption, but of 

any subject, what are the impacts of the involvement of international organisations in 

international issues, what happens when there is a mixture of actors, including 

governments, international organisations and agencies. The results of the elite 

interviews are a vital part of the theory presented in Chapter Six. The final theory also 

incorporates the state motivational theory discussed in Chapter Five.  

The relational statements are remarkable in demonstrating the complex mixture of 

actors in intercountry adoption. In what manner do they interact, how do these 

interactions shape the way in which intercountry adoption is conducted, and, germane to 

the research question in the thesis,  what ultimately does this mean for the interpretation 

and application of the best interests standard?  

Several initial observations can be made. The Hague Convention on Intercountry 

Adoption—itself the creation of a private international organisation—takes sway in 

much of the operation of intercountry adoption. However, the position that it occupies 

as a legal instrument is a curious one. There is no requirement that states that are 

involved in intercountry adoption ratify the Convention. Much of intercountry adoption 

was done before the Convention was established, and even after its establishment, major 

sending and receiving states continued their intercountry adoption operation without 

ratifying the Convention. Other states, notably Guatemala, had apparently ratified the 

Convention, but continued with a highly objectionable process in sending children.  

Thus, a discussion of intercountry adoption cannot only take account of the Hague 

Convention on Intercountry Adoption, and any discussion of that Convention must 

locate it within a broader spectrum of instruments, policies and organisations. To only 

focus on the Convention is to miss, as suggested by the results of the elite interviews, 

the influence, sometimes stronger, of other factions and factors, and of finding the place 
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that the Convention does have in this wider spectrum, and its relationship to the other 

dynamics within that spectrum.  

 

Intercountry Adoption Playing Field 

 

The intercountry adoption playing field is a crowded one. There is an apparently 

disjointed group of contenders—governments, some of which have a Central Authority 

constituted under the Hague Convention, and a panoply of non-government 

organisations, in the form of agencies doing business in sending and receiving states, 

under the auspices set up by the governments of the states in which they are doing 

business—which might be both a receiving state  and a sending state—and there may be 

the need to meet disparate operational requirements in each location.  

So, there is not one body or even one formation of various bodies and organisations 

involved in intercountry adoption. It is at best an eclectic mix.  

But there is also not one legal standard or instrument. This means that the best interests 

standard in intercountry adoption cannot be interpreted within the confines of one legal 

instrument. There might be competing legal instruments, or even no legal instrument at 

all, involved in intercountry adoption operations. 

This is not, however, to suggest that no sense can be made of chaos, or that there is even 

chaos at all. Rather, as this chapter discusses, there are primary forces at work within 

the disparate players in intercountry adoption, and these provide a mostly orderly 

structure for how intercountry adoption is organised and runs.  

 

What is on the menu? 

The 2005 Hague Special Commission resulted in the production of a Guide to Good 

Practice, a contemporary interpretation of the Convention as well as a set of operational 

policies for intercountry adoption under the Convention. It highlights, as discussed in 

Chapter One (best interests chapter) the current debates on the best interests of the child 
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within intercountry adoption, and places those debates in a framework around 

Convention content and principles. In other words, the best interests standard is 

contextualised within the Convention, taking stock of the issues that are pressing at that 

moment for states that participated in the Special Commission.
1
 

Yet, it would be a conceit of the Convention to assume that it is the only instrument that 

influences the operation of  intercountry adoption—or a specific international 

convention is needed at all for intercountry adoption exchanges of children between two 

states.  

Intercountry adoption is heavily influenced in practical terms by the role of agencies—

and it is state governments, sometimes Central Authorities within Hague Convention 

members—that set the parameters for the scope of the role and operation of agencies, 

and what sort of relationship the agency will have with the government in its home 

state, and the government or other agencies in other states in which the agency might 

seek to do business.  

How do those particular structures thrive? And within those, how are particular issues 

or concerns determined? What determines the views on intercountry adoption operation 

within this varied group of intercountry adoption stakeholders? It is this that this chapter 

seeks to explore and answer.  

Organisations  

Research from Barnett and Finnemore provides a constructivist account of international 

organisations.
2
  It also discusses the nature of bureaucracies.

3
 Their research thus yields 

insights not only into international organisations, but into the nature of domestic non-

state actors, and into governmental agencies. These other actors also figure strongly in 

the operation of intercountry adoption, as shown by the relational statements, and as 

further discussed within this chapter.  

                                                           
1
 See discussion in Chapter One on the Guide to Good Practice, 3.  

2
 M Barnett and M Finnemore, Rules for the World: International Organizations in Global Politics 

(Cornell University Press, Ithaca, New York 2004). 
3
  Barnett and Finnemore (n 2) 16-29; 34-44. 
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What is a bureaucracy? Barnett and Finnemore describe four characteristics of „the 

modern bureaucracy:‟
4
 

Modern bureaucracies exhibit hierarchy, in that each official has a clearly 

defined sphere of competence within a division of labor, and is answerable to 

superiors; continuity,  in that the office constitutes a full-time salary structure 

that offers the prospect of regular advancement; impersonality, in that the work 

is conducted according to prescribed rules and operating procedures that 

eliminate arbitrary and politicized influences, and expertise, in that officials are 

selected according to merit, are trained for their function and control access to 

knowledge stored in files.
5
  

 

They go on to explain the importance of rules to bureaucratic function.
6
 These rules and 

the relationship of a bureaucracy to them take on important emphasis in looking at 

normative meaning and function, a subject that is discussed in more detail in Chapter 

Six.  But they are also important concepts in considering the results of the elite 

interviews. Barnett and Finnemore explain: 

Impersonal rules are the building blocks of a bureaucracy...Rules are explicit or 

implicit norms, regulations and expectations that define and order the social 

world and the behavior of actors in it. Bureaucracies are both composed of and 

producers of rules. Bureaucracies are collections of rules that define complex 

social tasks and establish a division of labor to accomplish them. At the same 

time, bureaucracy‟s preferred (and often prescribed) job is to create more rules 

that structure social action and for others in ways perceived to accomplish 

tasks.
7
  

 

Thus rules-as-norms play a critical role in the structure and function of a bureaucracy, 

as well its relationships with external entities. Again, this is an important feature of the 

theory discussed in Chapter Six, and a point that will be highlighted in discussion there.  

Barnett and Finnemore define an international organisation as „an organisation that has 

representatives from three or more states supporting a permanent secretariat to perform 

                                                           
4
  Barnett and Finnemore (n 2) 17.  

5
 Barnett and Finnemore (n 2) emphasis in the original.  

6
 Barnett and Finnemore (n 2) 18.  

7
 Barnett and Finnemore (n 2) 18.  
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ongoing tasks related to a ongoing tasks related to a common purpose.‟
8
 They explain 

that definition focuses on „intergovernmental organizations.‟
9
 

The Hague Conference on Private International Law meets this definition as a self-

described „global inter-governmental organisation.‟
10

 It also has „a multinational 

Secretariat—the Permanent Bureau—located in the Hague‟
11

 and „nearly 70 

Members‟
12

, thus meeting the criteria for international organisation put forth by Barnett 

and Finnemore.  

While Barnett and Finnemore put forth several observations on the bureaucratic nature 

of international organisations, four offer particular insight into understanding the 

dynamics and behaviour of both international organisations and agencies in intercountry 

adoption operation.  

 

The first is on the relationship that international organisations have with states:  

 

[IOs] often act in concert with states, both at the moment of creation when states 

define the mandate and at various moments afterward. Nongovernmental 

organizations also have conspicuously attempted to help create international 

fields of action, norms and law, often working with and through international 

organizations. Yet because of their multiple sources of authority, IOs have 

decided advantages for helping to constitute social reality.
13

 

 

This is a critical observation in the context of intercountry adoptions, since the 

operation of intercountry adoption under the Hague Convention is carried out by both 

international organisations, in the form of the Hague Commission, and by states, 

whether through Central Authorities, or other branches of the government that are 

involved in intercountry adoption. As well, agencies, non-governmental organisations 

                                                           
8
 Barnett and Finnemore (n 2) Note 2, 177.  

9
 Barnett and Finnemore (n 2) Note 2, 177. 

10
 The Hague Conference on Private International Law, Overview. 

http://www.hcch.net/index_en.php?act=text.display&tid=26  
11

 The Hague Conference on Private International Law, Overview (n 10). 

The Hague Conference on Private International Law, Overview (n 10). 
13

 Barnett and Finnemore (n 2) 31.  
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are also actively involved in intercountry adoption operations.  Understanding the 

interactional dynamics between these intercountry adoption actors is important. A 

state‟s international relations aims bring it to intercountry adoption—but then the actual 

delivery of intercountry adoption whether as a sending or receiving countries becomes 

diluted amongst many bodies.  What happens to a state‟s international relation aims, 

when it hands over the functional operation to specific state bodies, or even to bodies 

outside of the state structure, such as agencies? Do the state‟s international relations 

aims get carried out through these bodies? Or—as discussed below, do those bodies 

have their own interests that might compete with and subordinate the aims that 

propelled states to engage in intercountry adoption?  What happens the aims of state 

foreign policy, international organisations and agencies involved in intercountry 

adoption do not mesh? 

 A second observation is on the influence and growth of IOs and bureaucracy— 

 

The steady expansion of international organizations and the bureaucratization of 

the world are among the important developments of the last two centuries. ..It 

occurred because states and nonstate actors looked to international organizations 

to fulfil certain functions and purposes...Once created, international 

organizations, acting like the bureaucracies that they were, used their authority 

to expand their control over more and more of international life. Indeed, the 

majority of international organizations are now created by other international 

organizations. ...the social stuff of which they are made—superficially, their 

rules and the nature of their authority—yields insight into the ways that they 

exercise power...
14

  

 

The use of international organisations in the delivery of intercountry adoption; indeed 

the creation of an international legal instrument on intercountry adoption by an 

international organisation seems less remarkable when understood within the broader 

dimension of the proliferation of international organisations and bureaucracies 

themselves. That an international organisation has sponsored the drafting of a legal 

instrument on intercountry adoption fits within this pattern, and should be interpreted 

within this phenomenon of growth.  
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A third observation is on the effects of IO policy determination and setting, which can 

often result in the IOs (and agencies) pursuing different objectives than the state foreign 

policy aims:  

..[IOs] pursuing important, often defining, policies that were not demanded by 

state members. Even where the IO did adopt policies favored by states, however, 

we must remember that correlation is not causation. IOs and states can arrive at 

similar policies for very different reasons...IOS can be the policy leaders, setting 

the agenda in their domain of action and cajoling states to adopt it. At the same 

time, IOs may actually shape the policy preferences of states by changing what 

stats want. It matters who initiates policy and why. By investigating IO interests 

and determining both where they came from and whether they differ from those 

of states, we are better able to identify potentially autonomous actions.
15

 

 

 

The call to examine the interests expressed by IOs, in this case, in the context of 

intercountry adoption policies on its daily operation, and where those differ from or 

enable the accomplishment of the state international relation aims that were the 

motivation for entering into intercountry adoption. 

A fourth observation is related to the third, and  is again on the relationship that IOs       

(and agencies) have with states, state interests, and other actors—stressing that while 

state interests have impact on IO and agency choices and interest selection, those state 

interests do not account for all of the choices which are made. In intercountry adoption 

this suggests that the international relation aims that led a state to intercountry adoption 

are not, in the end, the only aims being met through the actual operations of intercountry 

adoption—and indeed might not be carried out at all:  

 

IOs might act independently from, but consistently with, state interests, 

interpreting mandates and implementing policy in ways that are perhaps 

unanticipated but are agreeable to states. They might also fail to carry out state 

interests, oppose state interests, or change state interests. IOs thus have 

complicated relationships of both autonomy and dependence with a variety of 
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other actors, including states. While state demands matter, they leave much 

unexplained.
16

  

 

The significance of these points on the nature of international organisations and 

bureaucracies, and their inter-relationship with state foreign policy aims are further 

developed in the discussion below.  

 

Carrying out Business Under the Hague Convention on 

Intercountry Adoption  

The Hague Convention‟s provisions for carrying out its terms in a practical sense can be 

found mainly in Chapter III. These discuss the provisions for the role of a Central 

Authority, and its delegation of tasks to accredited bodies or public authorities. The 

Central Authority is charged with carrying out the Hague Convention duties for a 

member state.
17

 Convention duties of the Central Authority can be delegated to „public 

authorities or other bodies duly accredited in their State‟
18

Accredited bodies must meet 

certain standards. These are set out in Article 11 of the Convention. 

The Convention is specific as to the business goals of such a body, and as to the 

qualification of its management personnel and staff. The Convention requires that a 

body that is accredited limits its business goals to „non-profit objectives‟.
19

 Further, the 

Convention sets out that the body „be directed and staffed by persons qualified by their 

ethical standards by training and experience to work in the field of intercountry 

adoption‟.
20

 It is also to be overseen „by competent authorities of that State as to its 

composition, operation and financial situation.‟
21

 Such a body accredited in one State is 

only able to operate in another Convention Member state with the permission of both 

States.
22
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Barnett and Finnemore (n 2) 11.  
17

 The Hague Convention on Intercountry Adoption, Article 6(1). 
18

 The Hague Convention on Intercountry Adoption, Article 9. 
19

 The Hague Convention on Intercountry Adoption, Article 11(a). 
20

 The Hague Convention on Intercountry Adoption, Article 11(b).  
21

 The Hague Convention on Intercountry Adoption, Article 11(c).  
22

 The Hague Convention on Intercountry Adoption, Article 12.  
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Central Authorities may also delegate their tasks to another sort of entity—„bodies or 

persons who meet the requirements of integrity, professional competence, experience 

and accountability of that State‟
23

, and also meet standards and requirements to do 

intercountry adoption work. 
24

   

States that are not Convention members still carry out intercountry adoption 

operations.
25

 Agencies also play an important role in the operation of intercountry 

adoption—whether as an accredited body under the terms of the Hague Convention, or 

carrying out intercountry adoption operations between non Member states, or where one 

State is not a Convention member.  South Korea is often cited as the state from which 

intercountry adoption started.
26

 Agencies were instrumental in this start of intercountry 

adoption in South Korea.
27

 Choy comments that: 

A focus on the institutions [involved in South Korean intercountry adoption] 

illuminates the multiple tensions surrounding intercountry adoption such as the 

massive multilevel government bureaucracy associated with the process, and the 

conflicting agendas among social service agencies, independent adoption 

schemes, and adoptive parents about how the process should function. Although 

much has changed in international adoption since the 1959‟s...these tensions 

undoubtedly persist in more recent times.‟
28

  

Cartwright offers insight into the particular business atmosphere in which international 

adoption agencies operate-which points out the market nature of international adoption, 

a competitive market in which agencies cater to paying customers, and for access to 

those children that are desired by the customers of these agencies, the prospective 

adoptive parents.  These can result in ethical issues in relation to the market conditions 

of intercountry adoption and the subsequent „positions, policies and practice‟
29

 derived 

from agency contact with other adoption bodies and entities, all of which create the 

characteristics of the modern adoption system:  

                                                           
23

 The Hague Convention on Intercountry Adoption, Article 22(2) (a).  
24

 The Hague Convention on Intercountry Adoption, Article 22(2) (b).   
25

 See discussion in Chapter Four on South Korea and the United States.  
26

 C Choy „Institutionalizing International Adoption: The Historical Origins of Korean Adoption in the 

United States in K Bergquist and others (eds) International Korean Adoption: A Fifty Year History of 

Policy and Practice (The Haworth Press, 2007) 25.  
27

 Choy (n 26) 29-40.  
28

 Choy (n 26) 28.  
29

 L Cartwright, „Photographs of “Waiting Children”: The Transnational Adoption Market‟ (2003) 21(1) 

Social Text 74, 83.  
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Discussions among foreign officials, agency representatives, child advocates, 

prospective parents, and parents about child image circulation have impacted 

positions, policies and practice among the agencies and countries involved in 

transnational adoption. Concerns have included the problematic nature of a 

system where children of poor countries become commodities and their images 

become advertisements in a global market, the enhanced potential for racial and 

esthetic discrimination in image-based child selection, and the child‟s right to 

privacy.‟
30

 

The dynamics of a market in adoption-as-business has resulted in what Cartwright 

identifies as an „image culture‟
31

 the advertisement of adoption services and attracting 

potential customers for business through showing children —the effects of which are 

driven in no small part by the competitive atmosphere between agencies vying for the 

business of prospective adoptive parents:  

These images [of children] functioned initially as lures, drawing prospective 

clients into the adoption market helping them to imagine “their” child or 

themselves as parents of children “like these.”‟
32

 

 

The problems of marketing children for adoption over the internet were discussed in 

Chapter One, and are echoed in this comment by Cartwright, where children‟s images 

serve as a draw in a competitive market to attract customers to adoption agencies.  

Brian comments on this culture, where agencies focus on catering to the adoptive family 

preference in marketing intercountry adoption services—and through which, the 

principle of subsidiarity of intercountry adoption is subsumed by  agency driven 

adoption: 

Adoption social workers often advocate international adoption over public 

domestic adoption by claiming that first-time parents may not  be equipped to 

parent the older children-of-color that are most commonly available through the 

US foster system. Because facilitators view their role as helping families 

exercise as much personal choice in building their families according to cultural 

preferences as opposed to domestic social welfare needs, they rarely seem to 
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32
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challenge or discourage parents‟ decisions to adopt repeatedly from the same 

country abroad.
 33

 

Conclusion  

 

 While the Hague Convention has a model for strong Central Authority involvement in 

carrying out intercountry adoption, it also allows for the delegation of certain central 

authority tasks. However, intercountry adoption began long before the Convention was 

put into place, and many aspects of the Convention were done to accommodate existing 

practices—albeit ones that were contested--and some of these tensions were about the 

role of agencies in intercountry adoption and what business formation these should 

have.  

Thus, while state are driven to intercountry adoption involvement to fulfil international 

relation aims, in the on-the-ground delivery of intercountry adoption services, these 

aims are transmitted through those bodies that carry  out the business of intercountry 

adoption—different government bodies designated as the Central Authority, 

international organisations such as the Hague Conference, and international adoption 

agencies—which might meet the standards set forth by the Hague Convention, but 

might also instead be agencies engaged in non-Convention intercountry adoptions. 

These entities bring forth their own interests and dynamics, which change and alter the 

interests of states. Intercountry adoption can be presented as an option to be taken after 

other options are ruled out, in accordance with the subsidiarity principle, or can simply 

skip over significant considerations of the subsidiarity of intercountry adoption—

positions taken in accordance with what is helpful to meeting the aims and self-interests 

of the bodies involved.  

What does this mean for the best interests standard? Yet another layer is added on top of 

the state foreign policy aims that drive intercountry adoption involvement, that of those 

entities that are involved in actually delivering intercountry adoption. That further 

complicates the meanings and definitions that are given to the standard—yet each 

interest represented in intercountry adoption operation has the opportunity to 
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 K Brian, Choosing Korea: Marketing “Multiculturalism to Choosy Adopters” in K Bergquist and others 

(eds) International Korean Adoption: A Fifty Year History of Policy and Practice (The Haworth Press, 

2007) 69-70.  
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manipulate the standard, subtly, covertly or explicitly,  in furtherance of its own specific 

aims, so long as the standard remains pliable and defined only in these contexts.  This 

should call further into question the common meanings that are given as to what is in 

the best interests of a child or children in intercountry adoption, meanings that should 

not be accepted without a further exploration of who defined it, and what the self-

interests of that entity might be in intercountry adoption. Alternate ways to construct 

meanings for the standard, in light of the identified interests of states in engaging in 

intercountry adoption, and of the entities involved in the delivery of intercountry 

adoption, including governmental bodies, international organisations, and agencies, are 

discussed in Chapter Six.   
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Figure 3.1 Influences on Best Interest Standard Meanings 

 

 Figure 3.1 reveals a complex web of interaction in intercountry adoption, on the 

manner in which meanings are assigned to the best interests of the child standard.  As 

set forth in Chapter Four state interests in international relations propel them towards 

intercountry adoption involvement. This is true whether states are sending or receiving 

children in intercountry adoption. However, whether the state has the Convention in 

force or not, the actual operation of intercountry adoption, from defining state policies 
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and procedures, to carrying out the daily activities of intercountry adoption with 

families and children, are handled by a myriad cast of adoption stakeholders, including 

departments or branches of the state government, agencies, and international 

organisations, true of both Convention and non Convention adoptions.  Thus, the state 

international relation interests become filtered through the aims of state governmental 

departments, including Central Authorities, or other departments charged with the 

handling of intercountry matters, adoption agencies, and international organisations 

such as the Hague Conference. In turn, the interests of these different groups are further 

filtered through their interpretation and application of the best interests standard. What 

results in practice, then, is a best interests standard that has been firstly defined and 

identified as part of a state‟s international relations aims, and then further defined and 

applied through another layer involved in intercountry adoption, that being the agencies, 

government departments and international organisations involved with intercountry 

adoption operations. What is visible then in operation is the best interest standard after it 

has been filtered through this complex web of interaction.  
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Chapter Four : Intercountry Adoption:  A Comparative Analysis of 

Seven States Using Constructivist Grounded Theory 

 

Introduction  

This chapter presents the research findings on the comparative law analysis done on 

seven countries. These were, in alphabetical order, China, Guatemala, India, South 

Africa, South Korea, Sweden and the United States. They represent a mix of sending 

and receiving countries, with the United States having a dual role as both a sending and 

receiving country. This chapter is divided into sections which discuss each country. The 

country discussions are presented in alphabetical order.  

Axial coding, as discussed in Chapter Two, was done on selected literature for each 

country. The results of each country‟s axial coding were analysed and formed into 

relational statements, which form the basis for the discussion of each country.  The axial 

coding and the bibliography of those articles that were coded for each state is contained 

at Appendix B. Relational statements were formed using the axial coding diagram at 

Appendix A.   

The section for each state contains an introductory brief overview, relational statements 

arrived at through axial coding, and a conclusory discussion on the significance of the 

relational statements.  

The chapter then concludes with a discussion of the results of the comparison that lead 

into the next chapter, which presents a grounded theory on the first part of the research 

question, what motivates states to become involved in intercountry adoption 

engagement.  

 

China: Introductory Overview  

No discussion on adoption from China can be had without the so called One Child 

Policy as part of that discussion. The One Child Policy was put into place during 1979 

in an effort to curb the exploding Chinese population. As Riley comments, the one child 
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policy is a misnomer for a policy that nevertheless was intended to limit the number of 

children a family could have:  

 …variations of the “One-Child Policy” have been enforced to varying degrees 

 at different times and in different areas of China. However, in nearly all case 

 urban women have been limited to one child. In rural areas, the number of 

 children permitted varies but in general, couples are permitted to have two 

 children, and many have three.
1
 

Johnson points out the effect of a domestic adoption law passed in 1991.
2
 This law 

limited Chinese adopters to those who had no children over their own and were over the 

age of 35.
3
 Johnson comments that a primary function of this law was intended „to 

provide birth-planning officials with additional regulatory weapons to shore up the one-

child policy by eliminating adoption as a potential loophole for those who sought to 

hide the birth of a child, typically a daughter, in order to try again to have a son over 

quota.‟
4
 As well, China does not have official statistics on the abandonment of 

children.
5
  

The Hague Convention has only recently taken effect in China—it went into force in 

2006.
6
  

China identifies itself as primarily a state of origin in intercountry adoption.
7
 It 

describes three types of which are available to children in need—welfare institutions, 

foster families, and both domestic and intercountry adoption.
8
 Intercountry adoption is 

described as supplementing domestic adoption efforts.
9
  

China‟s responses to a Hague Conference questionnaire reveal certain difficulties it has 

experienced as a country of origin—it remarks that it is under heavy pressure from 

                                                           
1
 N Riley, „American Adoptions of Chinese Girls: The Socio-Political Matrices of Individual Decisions 

(1997) 20(1) Women‟s Studies International Forum 87, 89.  
2
 K  Johnson, „Politics of International and Domestic Adoption in China‟ (2002) 36(2) Law and Society 

Review 379, 389. 
3
 Johnson (n 2) 389.  

4
 Johnson (n 2) 389.  

5
 Riley (n 1) 89. 

6
 Hague Convention on Intercountry Adoption Status Table, 

http://www.hcch.net/index_en.php?act=conventions.status&cid=69 . 
7
 China‟s Response to Questionnaire on the Practical Operation of the Hague Convention, 2005, Question 

1(a), http://www.hcch.net/upload/adop2005_cn.pdf.  
8
 China‟s Response (n 7) Question 4(a).  

9
 China‟s Response (n 7) Question 4(a).  

http://www.hcch.net/index_en.php?act=conventions.status&cid=69
http://www.hcch.net/upload/adop2005_cn.pdf
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receiving countries
10

; and that as the number of children available for intercountry 

adoption decrease due to improved economic situations, it has ceased the development 

of intercountry adoption relationships with new countries.
11

 Further, China expresses 

frustration at being able to obtain post adoption placement reports: 

China has established inter-country adoption cooperation relationship with 16 

countries. In some countries, the specific adoption affairs are undertaken by the 

government. But due to limitations of functions and human resources of 

government departments, they are often unable to provide post-placement 

reports as timely and completely as adoption organizations. Secondly, the 

overwhelming majorities of adoption organizations have designated special 

persons to file post-placement reports. So their reports are satisfactory in both 

quantity and quality. But some adoption organizations do not pay much attention 

filing post-placement reports. They are quite passive in attitude and not in real 

earnest and so they are inefficient and the reports are poor in quality. Thirdly, 

some adoptive families fail to notify adoption organizations after the home 

addresses have been changed so that adoption organizations are unable to 

contact them. There are also some adoptive families who regard adopted 

children as their own and deem it unnecessary for adoption organizations to 

interfere in their private life.
12

  

 

China also expresses its dismay with the information that it has been provided by 

potential adoptive parents.
13

 It notes that the information was not always fully truthful, 

where application information „concealed or evaded important information that is 

unfavorable to adopters. This is very unfavorable for inter-country adoption.‟
14

 

In 2007, China put new regulations in place which placed new conditions and 

restrictions on parents who could adopt children from China. 
15

  China has further 

announced information on requirements for agencies with which it will process 

                                                           
10

 China‟s Response (n 7) Question 17. 
11

 China‟s Response (n 7) Question 17. 
12

 China‟s Response (n 7) Question 7(e).  
13

 China‟s Response (n 7) Question 7(a). 
14

 China‟s Response (n 7) Question 7(a).  
15

 ‘CCCA Draft Regulations‟, http://fwcc.org/ccaa_dec06regs.htm; „China, Country Information‟, 

Intercountry Adoption, Office of Children‟s Issues, United States Department of State, 

http://adoption.state.gov/country/china.html. 

http://fwcc.org/ccaa_dec06regs.htm
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intercountry adoptions. 
16

An „Adoption Alert‟ 
17

 issued by the United States Department 

of State on 29 September 2009 indicates that: 

 China Center of Adoption Affairs (CCAA) has announced that all prospective 

 adoptive families will be required to work with a U.S. Hague accredited 

 adoption service provider for both transition cases and Convention cases 

 beginning December 1, 2009. This will require all families to work with an 

 agency that is both U.S. Hague accredited and a CCAAA-licensed agency for 

 both transition cases and Convention cases for all steps in the intercountry 

 adoption process.
18

 

 

 

Relational Statements  

Relational Statement One 

From the Chinese perspective, the so-called One-Child Policy was not approached from 

a political standpoint, but rather a as science.
19

 China has not seen this policy as overtly 

political way that it has been  seen by the Western world outside of China
20

—but 

China‟s use of science to approach this problem was because in part of its awe of the 

seeming ability of Western science to solve problems of this magnitude.
21

 The One-

Child Policy was implemented with a state structure where family matters were highly 

regulated.
22

  Fertility rates in China have now fallen to below or near population 

replacement levels.
23

  The One-Child Policy is commonly given as a new cause for an 
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 „China, Adoption Alert‟, 29 September 2009, United States Department of State, Bureau of Consular 

Affairs, Office of Children‟s Issues, http://adoption.state.gov/news/china.html. 
17

 „China, Adoption Alert‟ (n 16).  
18

 „China, Adoption Alert‟ ( n 16).   
19

 S Greenhalgh, „Missile Science, Population Science: The Origins of China‟s One-Child Policy‟ (2005) 

The China Quarterly 253, 253-254; see also S Greenhalgh, „Science, Modernity and the Making of 

China‟s One Child Policy‟ (2003) 29(2) Population and Development Review 163.  
20

 See Greenhalgh 2003 (n 19) 163-164, 166; Greenhalgh 2005 (n 19) 260-267. 
21

 Greenhalgh 2005 (n 19) 167-168, 171-172. 
22

 J Bannister, „Shortage of Girls in China Today‟ (2004) 21(1) Journal of Population Research 19, 19-20, 

25-26, 39-40; Greenhalgh 2003(n 19) 167, 172; Greenhalgh 2005 (n 19) 260-261; Riley (n 1) 95. 
23

 Greenhalgh 2005(n 19) 276; B Stark, „Baby Girls from China in New York: A Thrice Told Tale‟ 

(2003) Utah Law Review 1231, 1242. See also P Selman, „Intercountry Adoption in the New Millennium: 

The “Quiet Migration” Revisited‟ (2002) 21 Population Research 205, 219; Table 9, 220; Bannister (n 22) 

30. 
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age-old practice of abandonment of infant girls.
24

 Girls have been abandoned or killed 

outright throughout Chinese history—although the causes for this have varied over time 

and place.
25

 Strong cultural preferences for a son tied to the survival needs of the 

family—even today in China there is a lack of social benefits for the elderly—combined 

with the One-Child Policy to create the recent phenomena of the abandonment of infant 

and young girls.
26

  

Relational Statement Two  

Chinese intercountry adoption occurs within the wider scope of China‟s relationships 

with other countries.
27

 China wants to ensure that it operates at the same economic level 

as other nations.
28

 Intercountry adoption is part of the effort to attain economic parity—

it creates a flow of Western currency into China
29

 and makes China very visible on the 

international stage.
30

 At the same time, China‟s intercountry adoption policies assure 

that it is very much in control of this relationship with other countries—in contrast to 

other sending countries that operate under pressure from receiving states.
31

 China is 

determined to occupy a place on par with global leaders, and takes care that its foreign 

relations, intercountry adoption included, do not act to put it into a position of 

                                                           
24

 Stark (n 23) 1241-1243; A Andrew, „ China‟s Abandoned Children and Transnational Adoption: Issue 

and Problems for U.S.-China Relations, Adoption Agencies, and Adoptive Parents‟ (2007) 19(1) Journal 

of Women‟s History 123, 123;  N Luo and K  Bergquist, „Born in China: Birth  Country Perspectives on 

International Adoption‟(2004) 8(1) Adoption Quarterly 21, 24; Johnson (n 16)  388-389; Bannister (n 22)  

21-22,  24-28. 
25

 Lou and Bergquist (n 24) 23-25; Riley (n 1) 88-89; Bannister (n 24) 21-22.  
26

 Johnson (n 2) 385-386, Bannister (n 22) 19-20, 21-22, 31-40. Bannister remarks that „The shortage of 

females in China predates the modern period and has lasted for centuries or even millennia…The shortage 

of girls in China is not caused by poverty, even though economic considerations are given as part of the 

mixture of reasons for daughter loss…The traditional cause of China‟s shortage of females and the 

underlying cause today is the son preference endemic in Han Chinese culture, especially in some 

subcultures within Han regions, and in some minority cultures.‟  40-41; Andrew (n 24) 123; Riley (n 1) 

91-92. 
27

 Andrew (n 24) 129; Johnson (n 2) 387-388; Riley (n 1) 96, 99; L Zhaojie, „Legacy of Modern Chinese 

History: Its Relevance to the Chinese Perspective on the Contemporary International Order‟ (2001) 5 

Singapore Journal of International and Comparative Law 314, 318-326; Luo and Bergquist (n 24) 28-30, 

36. 
28

 Greenhalgh 2003 (n 19) 164, 171-174, 175-176; see generally Greenhalgh 2005 (n 19) and Zhaojie (n 

27).  
29

 Johnson (n 2) 387-388; 389-390; Luo and Bergquist (n 24) 31; Riley (n 1) 100. 
30

 Luo and Bergquist, (n 24), 29-30; Riley (n 1) 96; Andrew (n 24) 126-127; Stark (n 23) 1253-1254. 
31

 Andrew (n 24) 129; see also discussion about South Korea and Guatemala in this chapter.  
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subordination.
32

 Thus, China sets its intercountry adoption policies according to its 

national aims—and without much regard for pressures from receiving countries.  

Relational Statement Three 

China lacks a social welfare programme to provide adequate benefits for people in their 

old age.
33

 Chinese elderly people are thus still reliant upon their son to provide for 

them—a son being a form of social security.
34

 It is this, along with the Confucian 

preference for a son to carry on the family line—that leads to a preference for a son in 

Chinese society.
35

 The preference may be at some level a simple matter of survival. 

 

Relational Statement Four  

The Chinese government has not created a legal mechanism for the abandonment of 

children,
36

 even while acknowledging the existence of the problem.
37

 Parents are left 

without a legal alternative—yet the abandonment is due in part to the government‟s 

very active agenda to establish itself as a strong nation in the global order.
38

 In some 

ways then, the government simply acts as if the abandoned or surplus children are not 

there
39

—acknowledging them most specifically when they are in high demand from 

Western prospective adoptive parents.
40

 It has not acted to eradicate the root causes of 

the abandonment of the infant girls with the same vigour that it has pursued its global 
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 See generally Zhaojie (n 27); Luo and Bergquist (n 24) 29-30; Andrew (n 24) 129. 
33

 Andrew (n 24) 123; Riley (n 1) 91-92. 
34

 Bannister (n 22), 40-41; Riley (n 1) 91-92, 96; Luo and Bergquist (n 26) 23-25, 29. 
35

 Riley (n 1) 90-92; Bannister (n 22), 31-33, 39, 41-42; Stark (n 23) 1242. 
36

 Riley (n 1) 90, 94. 
37

 Riley (n 1) 94-96,100. Riley comments that „Abandonment of children is strictly forbidden…this 

prohibition shapes the way that children are abandoned and come to live in state institutions. Official 

documents that describe their history are not permitted  to use the word “abandoned”; how these children 

end up at these institutions is omitted from these documents.‟ 94.  
38

 See China Relational Statement Two.   
39

 See S Greenhalgh, „Planned Births, Unplanned Persons: “Population” in the Making of Chinese 

Modernity‟ (2003) 30(2) American Ethnologist 196; Johnson (n 2) who says  „Our sample of adoptive 

parents included a large number of parents who had adopted abandoned children outside of government 

channels and without informing the government, either because they were underage or because they had 

other children…The result is that at least some of these children will remain unregistered, “black 

children”, lacking the papers necessary to gain access to good schools, indeed to any school beyond the 

primary level, and perhaps will be deprived of other entitlements.‟391.  
40

 Johnson (n 2) 394, noting, „the China Adoption Center, dedicated to supervising, coordinating and 

processing international adoption as smoothly as possible‟, 394.  
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economic goals, nor has it set up alternatives to abandonment for those parents who are 

faced with the relinquishment of a child for whatever reason.  

Discussion 

The One Child Policy is a significant feature in any discussion on intercountry adoption 

in China. That does not however give sufficient recognition to the complex web of 

scientific, political, economic and social issues that gave rise to such a population 

control policy. Nor does it take account of the long history of the abandonment of infant 

girls in China-a practice that continues today due to a combination of modern pressures 

and traditional values. All of these combine to create the current climate for intercountry 

adoption in China, where China has put new restrictions in place as to who may adopt, 

while managing its external relations with the countries that are eager to adopt from 

China.  

Guatemala: Introductory Overview  

Guatemala is a sending country.
41

 It has several unique problems relating to its 

implementation of the Hague Convention on Intercountry Adoption. It first ratified the 

Convention on 26 November 2002, with entry into force on 1 March 2003,
42

 but there 

has since been great controversy over the exact status of the Convention.
43

 Five 

countries lodged objections to the Guatemalan ratification such that they do not 

recognise themselves as having a treaty relationship via the Hague Convention with 

Guatemala.
44

 These five countries are Canada, Germany, the Netherlands, Spain and the 

United Kingdom.
45
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 Annex 2, Guatemala Report to 2005 Questionnaire, http://www.hcch.net/upload/adop2005_gt.pdf; see 

also answer to Question A(1), Guatemala Response to Questionnaire, 

http://www.hcch.net/upload/adop2005_gt.pdf  
42

 See http://hcch.e-vision.nl/index_en.php?act=status.comment&csid=767&disp=type, as viewed on 28 

September 2009. ( Details on objections to Guatemala‟s accession to the Hague Convention on 

Intercountry Adoption)  
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 L Daly, „Note: To Regulate or Not to Regulate: The Need for Compliance with International Norms by 

Guatemala and Cooperation By the United States in Order to Maintain Intercountry Adoptions‟ (2007) 45 
Family Court Review 620, *4-*5 (pagination reference to numbers available on electronic version of 

article, which are not the same as journal pagination.) 
44

 See http://hcch.e-vision.nl/index_en.php?act=status.comment&csid=767&disp=type, as viewed on 8 

October 2009. (Details on objections to Guatemala‟s accession to the Hague Convention on Intercountry 

Adoption) 
45

 See http://hcch.e-vision.nl/index_en.php?act=status.comment&csid=767&disp=type, as viewed on 8 

October 2009(  Details on objections to Guatemala‟s accession to the Hague Convention on Intercountry 

Adoption) 

http://www.hcch.net/upload/adop2005_gt.pdf
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http://hcch.e-vision.nl/index_en.php?act=status.comment&csid=767&disp=type
http://hcch.e-vision.nl/index_en.php?act=status.comment&csid=767&disp=type
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Guatemala, until reform legislation was passed at the end 2007, had a bifurcated 

adoption process that allowed intercountry adoption to bypass the judicial system 

altogether.
46

 The non-judicial process requires that the child‟s mother consent to the 

adoption
47

; but with concerns about fraudulent consents on the rise, the United States 

government required that there be two DNA tests to prove the identity of the mother and 

the child.
48

 

The United States is a principle destination for children from Guatemala, with for 

example, eighty-seven percent of the children sent for adoption in 2003 being sent to the 

United States.
49

 Guatemala has little or no social service provision for families and 

children.
50

 A high rate of children end up being adopted by Americans—estimates are 

that Americans adopt 1% of all children born.
51

 

The status of the Hague Convention and Guatemala‟s recent steps to re-ratify the 

Convention are key issues. The Guatemalan Congress passed new national legislation 

on 11 December 2007.
52

 This legislation domestically implements the terms of the 

Hague Convention on intercountry adoption,
53

 and went into effect on 31 December 

2007.
54

 While the legislation dramatically changes the process for intercountry 

adoption, some of the cases that were pending in the system prior to the effective date of 

the law will be permitted to go ahead.
55

 The US Department of State, in a posting to its 

website, indicated that the Guatemalan Central Authority had been established on 11 
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 K Gresham, L Nackerud and E Risler, „Intercountry Adoption from Guatemala and the United States: 

A Comparative Policy Analysis‟ (2003) 1(3/4/) Journal of Immigrant and Refugee Services 1, 4-5. 
47

 Gresham, Nackerud and Risler (n 46) 4-5. 
48

 „U.S. Embassy in Guatemala Adds Second DNA Test to Adoption Procedure,‟  2 August 2007, US 

Department of State, http://travel.state.gov/family/adoption/intercountry/intercountry_3751.html  
49

 P Selman, „Trends in Intercountry Adoption: Analysis of Data from 20 Receiving Countries, 1998-

2004‟ (2006) 23(2) Journal of Population Research 183, 192, Table 6.  

 
50

 „Adoption and the Rights of the Child in Guatemala‟ ILPEC Guatemala for UNICEF (2000) 2-3 (cited 

as „ILPEC‟).   
51

 E Noonan, „Adoption and the Guatemalan Journey to American Parenthood‟ (2007) 14 Childhood 

201,303. 
52

 „Guatemala Congress Passes Adoption Legislation‟, US Department of State, at 

http://travel.state.gov/family/adoption/intercountry/intercountry_3903.html 
53

 Guatemala Congress Passes Adoption Legislation‟, US Department of State, at 

http://travel.state.gov/family/adoption/intercountry/intercountry_3903.html  
54

 Warnings: Adoptions Initiated on or After December 31, 2007 in Guatemala‟, at 

http://travel.state.gov/family/adoption/intercountry/intercountry_3927.html  
55

 „Guatemala: Registering In-Process Adoption Case‟, US Department of State, at 

http://travel.state.gov/family/adoption/country/country_3908.html  

http://travel.state.gov/family/adoption/intercountry/intercountry_3751.html
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http://travel.state.gov/family/adoption/intercountry/intercountry_3903.html
http://travel.state.gov/family/adoption/intercountry/intercountry_3927.html
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January 2008,
56

 and that the new law does not permit adoptions with nation states that 

do not have the Hague Convention in force.
57

 This may restrict intercountry adoption to 

the United States, until it brings the Hague Convention in force until 1 April 2008.
58

 

Conversely, however, the US State Department warns that it will have to assess whether 

the new Guatemalan processes meet the requirements of the Hague Convention, and 

that if in the assessment of the United States, they do not, then the United States will not 

permit children from Guatemala to be adopted into the United States.
59

  Information 

viewed on 22 October 2009, on the United States Department of State website regarding 

intercountry adoption from Guatemala, indicates that the United States is not processing 

children for adoption from Guatemala, because: 

 The U.S. Government believes Guatemala has had insufficient time to 

 implement reform legislation that would create a Convention-compliant 

 adoption process, and as a result, Guatemala cannot meet its Convention 

 obligations.
60

 

 

Relational Statements  

 Relational Statement One  

Guatemala had a civil war that lasted for 36 years.
61

 During that time, government 

forces targeted the indigenous Mayan population in a series of little publicised 

atrocities.
62

 The government received much backing from the United States during this 

period.
63

 Since the end of the war, Guatemala has remained very much under the 

influence of the United States.
64

  Even following the war, the Mayan population remains 

at the fringes of the re-constituted Guatemalan society.
65

 Many Mayans fled Guatemala 
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58
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59

 Warnings (n 54)  
60

 ‘Guatemala, Country Information,‟ Intercountry Adoption, Office of Children‟s Issues, United States 

Department of State, http://adoption.state.gov/country/guatemala.html. 
61

 P San Pedro, „Guatemala: Empowerment as Ongoing Process‟ (2007) FRIDE, 1-2; M Sabin, K Sabin, 

H Y Kim, M Vergara, L Varese, „The Mental Health Status of Mayan Refugees after Repatriation to 

Guatemala‟ (2006) 19(3) Pan American Journal of Public Health 163, 164.  
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 Sabin and others (n 62) 164.  
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 San Pedro (n 61) 2.  
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 San Pedro (n 61) 2. 
65

 Sabin and others (n 61) 164; San Pedro (n 61) 4-5. San Pedro describes the current state of the 

Guatemalan society „…many communities, especially poor ones, are completely controlled by mafia and 
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into neighbouring countries and even though there has been a cessation of hostilities for 

some time, some remain afraid to return.
66

 Those that have returned are also suffering 

from the effects of the atrocities on their community.
67

 They experience the lingering 

psychological effects of the trauma
68

 and are afraid to speak out about current problems 

that they experience.
69

 It is mostly Mayan children and children of mixed Mayan and 

European heritage that are sent in intercountry adoption.
70

  

Relational Statement Two  

Guatemalan society is very stratified,
71

  a legacy of its past as a Spanish colony.
 72

  

Those at the top of society are of European ancestry and those at the bottom are the 

indigenous inhabitants of Guatemala—the Mayan people.
73

 The government is seen as 

corrupt and operating at the behest of those who are at the top of the Guatemalan 

society.
74

 

Relational Statement Three  

Inter-country adoption in Guatemala has flourished since the end of its decades long 

civil war.
75

 Inter-country adoption (of mostly Mayan children and children with some 

Mayan heritage)
76

 occurs with very little government intervention or oversight. Inter-

country adoptions can by-pass any judicial process.
77

 The result is a nearly unregulated 

                                                                                                                                                                          
corrupt police forces. The sum of these precedents has led to a violent, frustrated, fearful and apathetic 

society, in which the capacity of association is weak and the population has little interest in social and 

political participation.‟ 3.  
66

 Sabin and others (n 61) 164,167-169. 
67

 Sabin and others (n 61) 167-170. 
68

 Sabin and others (n 61)  167-170 
69

 San Pedro (n 61) 3-4, 7-8. K Charmaz, „Grounded Theory in the 21
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market in children, with American prospective adopters as the main „buyers‟ of the 

Guatemalan children on offer.
78

  

Relational Statement Four  

Intercountry adoption arrangements between the United States and Guatemala are 

heavily underscored by the Cold War and post-Cold War relationship that has 

developed between these two countries.
79

 The United States continues to exercise a 

heavy and influential hand in the way that Guatemala conducts intercountry adoption.
80

 

Until recently, there has been little regulation of intercountry adoption from 

Guatemala.
81

  

Discussion 

In a country that is described as having a corrupt government system and police force, 

where for many years Mayans were the targets of attack in a vicious and long civil war 

significantly backed and supported by the American government, where now the 

children of the Mayans have been sent in intercountry adoption, how will the new 

attempt at Hague Convention compliance take hold? Is it of note that Guatemala is 

enacting these reform attempts at the same time the Hague Convention is entering into 

force into the US? Does the timing of the events on Guatemala‟s Hague Convention 

reform attempts and the entry into force of this Convention in the US signal the 

continued influence not only over the operation of intercountry adoption in Guatemala 

but over governmental affairs in general? Fear, repression, marginalisation, distrust are 

all words that describe the experiences of the Mayan population, the source for many of 

the children who enter into intercountry adoption. The best interest of the child is 

difficult to calculate in such an equation.  

                                                           
78
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India: Introductory Overview  

 

Intercountry adoption in India occurs amidst a scene of turmoil. Firstly, there is turmoil 

in intercountry adoption itself, with the occurrence of periodic adoption scandals.
82

 

Secondly, there is an unsettledness within India about its own identity, and trying to live 

up to its own national aspirations. Although it strives to be „constitutionally secular‟
83

, it 

has to contend with internal divisions that are based on religion and ethnicity—„…the 

dream of national independence in 1947 rapidly changed into a nightmare of religious 

and ethnic violence…this experience has remained a fundamental trauma in India‟s 

national psyche.‟
84

  

India ratified the Hague Convention on 6 June 2003.
85

 

In terms of intercountry adoption, India describes itself as a sending country.
86

 Parents 

who voluntarily relinquish their parental rights have a 60 day window in which they can 

rescind the relinquishment and re-establish their rights to the child.
87

 

Adoption figures that India sent to the Hague Conference show that in the period of 

2001-2003 inclusive, more children were adopted domestically than were adopted 

through being sent in intercountry adoption. Female children make up the majority of 

children who are adopted, both domestically and through intercountry adoption.  The 

United States has received the highest numbers of children from India, with about thirty 

two percent of the children sent going to the United States over that time span. There 

has been a rise in the number of children going to the United States despite at the same 

time an overall decrease in the number of children being sent. In all three years, there 
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were more in-country adoptions of female children than through intercountry adoption. 

88
 

Relational Statements  

Relational Statement One  

India has not reached a solid definition of its sense of self as a nation, either internally 

or in its relations with other states. Its internal turmoil and external shifting of alliances 

belie the aspirational strivings of its Constitution.
89

 There is a persistent memory of 

historic strife that plays into current day relationships between differing religious and 

ethnic groups within India.
90

 Lack of agreement and clarity on governance powers and 

separation of powers contributes to the unsettled circumstances in India‟s self-identity.
91

 

This in turn contributes to an uncertain identity and role in its relationship with other 

states.
92

 At the state level then, India‟s perception of itself and the image that it wants to 

present in its relations with other nations is in a state of flux, while India comes to terms 

with internal divisions
93

 and its growing strength on the world stage.
94

 

 

Relational Statement Two  

India has widely disparate economic and social conditions internally.
95

 These divisions 

occur along lines of ethnicity
96

 as well as gender.
97

 Gender disparity occurs in all levels 
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of society.
98

 While the Constitution strives for gender equality
99

 along with other 

attempts to promote equality in all sectors of India‟s population,
100

 the delivery of these 

is far-removed from the ideals contained in the law.
101

 Girls and women have a 

continued subordinate social status.
102

 As well, divisions remain across religious and 

ethnic lines.
103

 The aspirational vision of India does not yet match reality.
104

 

 

Relational Statement Three  

There are mixed views within India on the benefits and risks of intercountry adoption.   

It is seen as the means to provide a child with a secure family life and access to material 

well-being that the child might not have had in India.
105

  On the other hand, it is 

recognised as potentially exposing the child to dangers of trafficking and abuse.
106

 As 

well, while India has crafted a complex legal structure for intercountry adoption,
107

 this 

has not been enough to provide protection in reality,
108

 as India has been prone to cycles 

of intercountry adoption abuse. 
109

 The ambiguity on the value of intercountry adoption, 

in conjunction with the widespread gulf that exists between the aspiration of laws on the 
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books and their realisation contributes to the lack of definitive direction for India‟s 

intercountry adoption.  

Discussion  

The relational statements are revealing of a turmoil that besets India in both its national 

identity and the place of intercountry adoption within the country. These also reflect the 

disparate conditions within the country as to social status of women as well as different 

ethnicities within the country. India‟s aspirations are for a nation of equality, both along 

lines of gender and ethnicity, but achieving this has proven to be another matter 

altogether. India also experiences uncertainty in how to carry out its internal governance 

structure and in deciding the place it wants to take in international affairs. Across the 

board then, in the matters that drive intercountry adoption participation, as further 

discussed within this thesis, India experiences ambiguity.  

There are also mixed views on the worthwhileness of intercountry adoption. There is a 

conscious recognition that intercountry adoption is not a simple solution for a child, that 

it is a practice that has been beset with scandals that are potentially harmful to a child, 

yet on the other hand there is recognition that it can offer opportunities that the child 

may not have had in India. Thus, India does not have a clear position on intercountry 

adoption or the benefits or detractions that there might be for a child sent through 

intercountry adoption.  

India is an internally complex country. It has set many high goals for itself as a state and 

has high aspirations of achieving these, but the reality has been more difficult, and this 

is mirrored in the status of intercountry adoption—with its well-honed set of legal 

procedures that still have not been effective in preventing periodic adoption scandals. 

As well, its high proportion of in-country adopted females decries beliefs that girls are 

not wanted for adoption within India.  

South Africa: Introductory Overview  

South Africa only recently put the Hague Convention into effect, in 2003,
110

 and has not 

fully developed the infrastructure needed to carry out the Hague Convention provisions. 
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111
 It indicates an intention to limit countries with whom it establishes intercountry 

adoption relationships in order to get its Convention infrastructure established and to 

pass domestic laws needed related to the Convention.
112

 South Africa does not actively 

promote intercountry adoption as a solution for the many children in need within its 

borders.
113

 

Relational Statements 

 

Relational Statement One  

South Africa only recently legalised intercountry adoption, through a court decision in 

2000.
114

 Since then, South Africa has ratified and implemented the Hague 

Convention,
115

 although it does not send a lot of children in intercountry adoption.
116

 

South Africa has a significant number of children who have lost one or both parents to 

the HIV/AIDS epidemic,
117

 and so is faced with a large number of vulnerable 

children.
118

 Because of the widespread AIDS epidemic affecting especially the South 

African young adult population, young children are at risk of losing one or both parents 

to AIDS.
119
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Relational Statement Two  

The South African Constitution has a special symbolic and powerful place in that 

country‟s governance.
120

 It was formed after the end of apartheid, and was set up to be 

the instrument of governance for a post-apartheid nation.
121

 It governs a nation where 

distinctions on rights are no longer made on the basis of colour or race.
122

 

Relational Statement Three  

The history of the South African nation means that it has diverse inhabitants,
123

 both of 

European colonisers and their descendants, and the indigenous inhabitants of the 

country.
124

 It has several different tribes, with different languages and customs, in 

addition to the British and Dutch based European populations.
125

 Post-apartheid South 

Africa is cognizant of the differing communities, and gives legal recognition to legal 

systems and customary law of all the different groups—where they all have equal 

standing in their legal application.
126

 This sets up an overtly pluralistic legal system 

within South Africa
127

- a unique system in an effort to address problems from its 

apartheid past.  

 

Relational Statement Four  

 

Given the pluralistic legal system in South Africa, what is the place of the best interest 

standard within that system? The best interest standard is criticised as being a European, 

rather than African concept
128

-grafted as it were into the South African Constitution, 
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without regard for its potential conflict with customary law.
129

 The possible conflict of 

the best interest standard with customary law is recognised
130

 but how that conflict 

should be resolved remains an open question-especially given the standard‟s inclusion 

in the South African Constitution and the pride of place given in turn to that 

Constitution.  

 

Relational Statement Five  

South African discussion focuses on the subsidiarity of intercountry adoption as an 

important part of recognising the best interests of the child.
131

 The subsidiarity principle 

is as much a European construct as the best interest of the child principle.
132

 Yet the 

subsidiarity principle is seen as more in harmony with traditional or customary South 

African values, with its emphasis on the importance of the child‟s link to extended 

family and to community.
133

 The subsidiarity principle thus might be seen as enhancing 

the protection of customary law and values in intercountry adoption in a way that the 

best interest standard does not.  

Relational Statement Six  

The traditional South Africa familial structure is changing in response to the AIDS/HIV 

epidemic.
134

  The structure has long focused mainly on the role of extended family
135

 in 

caring for children when the biological parents were not available, for various reasons, 

to parent the child.
136

  Yet, use of non-related adults to care for children has also been 

part of the South African response to caring for children.
137

 The evolution of the family 
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structure in South Africa is, as it has been in the past, in response to need
138

 to address 

the needs of children whose parents cannot provide for them.
139

  These non-related adult 

care takers become „selective kin‟
140

 a voluntarily formed kin relationship in order to 

provide care for the child.
141

  

 

Discussion 

South Africa is a country faced with the challenge of providing for children in need, 

while being short on vital resources, and facing a staggering number of children who 

need care due to the loss of their parents to HIV/AIDs. Extended family structures in 

South Africa struggle to cope with the numbers of these children, and alternative forms 

of care, through the use of non-blood related kin, are being seen. Though South Africa 

has only recently put the Hague Convention into force, it is not promoting intercountry 

adoption as a means for providing for these children. Is the lack of intercountry 

adoption from South Africa a product of the perceived type of children that would be 

available, the lack of heavy promotion by the government, or something else? South 

Africa has all of the ingredients that in the past have indicated a country that would 

heavily engage in intercountry adoption—a large population of children in need of 

alternative care and the lack of resources to do it. Does that recipe for intercountry 

adoption engagement on a significant level as a country of origin in fact require 

something more? 

 

South Korea: Introductory Overview  

As discussed below, South Korea is not a member of the Hague Convention and does 

not indicate any plans to become a member. It has one of the lowest child welfare 

expenditures as a percentage of its gross domestic product, as compared to other 

industrialised countries.
142

  South Korea has long-standing outflow of children through 
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intercountry adoption, although the reasons for sending children have changed over 

time. South Korea has made a transition from a country ravaged by invasion and war to 

a leading global economic power, but nevertheless, intercountry adoption from South 

Korea continues.
143

 

The adoption of children from South Korea following the end of the Korean War is said 

to be at the heart of the modern intercountry adoption movement.
144

 These adoptions 

came to be heavily influenced by American Christian agencies.
145

 These agencies were 

motivated by bringing South Korean children into Christian homes
146

, and were defiant 

at the notion of being regulated
147

—an attitude that has persisted to the present day 

amongst American adoption agencies. 

 

Relational Statements  

Relational Statement One  

Intercountry adoption has been an „invisible‟ event for a long period of time in South 

Korean society.
148

 Children who were sent to other countries for adoption initially were 
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children of mixed cultural heritage, 
149

or children conceived by rape or through 

prostitution, both events resulting from the Korean War and its aftermath.
150

 Later, 

children who were sent to other countries for adoption were linked to circumstances of 

poverty or the social stigma of illegitimacy—and the child seen as a source of shame.
151

 

This was a literal erasure of these children from Korean society—intended to remove 

them as completely as if they had never existed within South Korea in the first place.
152

 

The children did not fit into the image that post-war South Korea wanted for itself as a 

newly constituted nation state, trying to establish and maintain new relationships with 

other nation states.
153

  

Relational Statement Two  

The shroud of secrecy that covered South Korean inter-country adoption within that 

country was lifted only through external events—through the unwanted (from the South 

Korean government‟s point of view) publicity that it received when South Korea hosted 

the 1988 Olympics
154

; and, more recently and more unrelentingly, through the high 

profile of adult adoptees from South Korea.
155

 Now the South Korean government has 

tried to include the adult adoptees as part of a larger South Korean community—

welcoming back the children that it sent away in the first place—in efforts to extend an 

image of a modern, global nation, which includes the adult adoptees in its global 

population.
156

 The idea of South Korea has a modern, global nation is one that the 

government wants to promote through foreign and international relations.
157
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Relational Statement Three  

There is a strong metaphor used in South Korea‟s contemporary portrayal of 

intercountry adoption—that is the use of South Korea as „motherland‟ to represent the 

„mother‟ of the child that was sent to another country in intercountry adoption.
158

 The 

emergence of this metaphor occurred as South Korea is trying to use intercountry 

adoption as a means of enhancing its image with other countries and internationally.
159

 

It is concerned with maintaining a reputation as a progressive, modern democracy, and 

does not want intercountry adoption to become a topic that tarnishes this.
160

 By 

portraying itself as the metaphorical mother to the adoptees, it tries to create a positive 

and global image on intercountry adoption, but at the same time, casts a veneer of 

falsehood across the issue—by not also acknowledging the circumstances under which 

these children came to be sent away. 
161

 

Relational Statement Four  

South Korea‟s involvement in intercountry adoption is complex. Its motivations 

however, have all been outwardly, rather than inwardly, focused. South Korea initially 

engaged in intercountry adoption in part as a means to literally remove from the country 

children who were seen as a stain upon national honour, and allow it to reshape and 

reform itself in the wake of long years of internal war and invasion.
162

 Intercountry 

adoption also features in its relationship with the United States—a country with whom it 

has a very intertwined connection.
163

 It arguably keeps intercountry adoption going at 

some level as a means to satiate the demands that would otherwise arise from the United 
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States that it do so.
164

 South Korean sending of children continues even though South 

Korea is now an industrialised country with a strong economy.
165

 It comes under little 

international pressure to sign the Hague Convention, because it is said international 

adoption from South Korea functions well enough without it.
166

 South Korea continues 

to use intercountry adoption to its perceived national benefit as a tool to manage its 

public image and its foreign relations.
167

 

Relational Statement Five  

The emergence of the highly visible and vocal adult adoptees from South Korea has 

occurred in part due to the ability for rapid exchanges of information over the internet—

the ability to form virtual communities online.
168

 The adult adoptees are able to express 

their own opinions regarding intercountry adoption
169

—and in so doing, challenge the 

invisibility and repression that has been the watchword for intercountry adoption 

operation in South Korea.
170

 Now the South Korean government has tried to find a way 

to fit the adult adoptees and their points of view into its current government agenda of 

globalization.
171

 Even so, little has been done to stop or reduce intercountry 

adoptions.
172

 The South Korean government has to strike an uneasy balance between a 

global image as a modern, global nation and its relationship with the United States.
173

 

Discussion 

Intercountry adoption in South Korea is strongly coupled with its external relationships 

with other countries. Arising from the aftermath of the Korean War, and continuing into 

the present day, intercountry adoption has been and continues to be linked with South 
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Korea‟s relationships with other countries. South Korea, however, has undergone a 

considerable transformation in that time period, moving from an impoverished and 

debilitated nation to an industrialised, modernised one with a strongly performing 

economy. Yet, intercountry adoption, despite these changes in South Korea, and 

changes in intercountry adoption itself with the rising visibility and voice of adults that 

were adopted from South Korea, remains in place, having adapted and been adapted as 

part of the South Korean image and  mission. Considerations of the best interest of the 

child do not take an active place in shaping intercountry adoption operation‟s response 

to events, or the response of events to intercountry adoption.  

 

Sweden: Introductory Overview  

 

Sweden identifies itself as a receiving country.
174

 The Hague Convention took effect in 

Sweden in 1997.
175

 Sweden describes a high level of social services that are available to 

family and children, including day care, health care for children, substance abuse 

treatment and assistance with finances.
176

 Sweden also has very limited domestic 

adoption, with about 20 newborn adoptions annually.
177

 It is necessary to get parental 

permission for the adoption of a child.
178

 Sweden is also concerned, with regard to the 

operation of the Hague Convention in the formulation of its domestic legislation with 

„high ethical standards, transparency of costs for the adoption work as well as the 

child‟s rights perspective.‟
179

 Sweden‟s focus on ethics in adoption is discussed below.  

 Hubinette argues that the Swedish view on intercountry adoption is marked by two 

features: Sweden‟s „colour-blind approach‟
180

 to issues of race,  and secondly, the 

important links between intercountry adoption and Sweden‟s desired national image as 
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a progressive democracy that is influential in setting the high water mark on difficult 

social issues.
181

 An approach to issues of race that is colour-blind simply means 

negating, or at least minimising, the existence and ramifications of racial differences in 

a society.
182

 This is a choice, Hubinette argues, that is available to Swedish white 

adoptive parents, but not to their non-white adopted children.
183

 Intercountry adoption‟s 

association with Sweden‟s national image means that it is linked wider national agendas 

of practices and attitudes on social issues that aim to put Sweden in the best possible 

light.
184

 

 

Relational Statements  

Relational Statement One  

Sweden‟s interpretation of the best interest of the child standard in national laws and 

policies and in relationships with other countries is consistent with national values of 

democracy, equality and fairness.
185

 The result is highly formal, strong, visible 

statements on the best interest of the child in inter-country adoption that are consistent 

with Sweden‟s national values and identity. 

 

Relational Statement Two  

Formal relationships between Sweden and other countries that engage in intercountry 

adoption, whether as sending or receiving countries, have become part of Sweden‟s 

international relationship agenda because of Sweden‟s highly visible and unambiguous 

positions on intercountry adoption operation.
186

 Sweden has a self-identified role on the 

need to promote ethical intercountry adoption
187

consistent with its view that 
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intercountry adoption does not present a long-term solution for children in need,
188

 the 

promotion of the subsidiarity of intercountry adoption as being in the best interest of the 

child,
189

 and the need to actively work with sending countries to create intercountry 

adoption alternatives so that countries are adequately able to provide for their own 

children.
190

 

Relational Statement Three  

Intercountry adoption in Sweden occurs within the context of Sweden‟s international 

position.
191

 Sweden has a strong domestic economy
192

, a strong sense of what comprises 

Swedish values and ethics,
193

 with these strongly infused into its formal policies on 

intercountry adoption.
194

 Resultantly, Sweden has strong formal policy statements on 

intercountry adoption that are reflective of Sweden‟s self-identified values and ethics, 

and thus, its national identity. 

Discussion 

Sweden is actively engaged in intercountry adoption. It is reported to have one of the 

highest per capita rates of intercountry adoption.
195

 Nevertheless, Sweden is not 

promoting the continued growth of intercountry adoption and has not used its status as a 

stable democracy with a strong economy to leverage children from other countries to be 

adopted into Sweden. Rather, it has taken a long view of intercountry adoption, 

pronouncing it a stop-gap solution only, and promotes the development of child welfare 

systems in sending countries, and strongly ties the best interest of the child standard to 

that of the subsidiarity of intercountry adoption. Notably, its Central Authority has been 
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engaged in active policy discussions on the long-term future of intercountry adoption, 

its relationship to the best interest of the child, and in conducting studies that the 

negative consequences that intercountry adoption can have for those who were adopted. 

Rather than engaging in stories of rescue, Sweden puts an unemotional face on the 

realities of intercountry adoption. It has assessed the long-term consequences of 

intercountry adoption and determined that it should take a role in promoting other 

solutions for children in need. Sweden can be said to have an adoption policy that 

promotes the best interest of the child in a manner much different from the other 

countries examined. 

 

United States: Introductory Overview 

The United States identifies itself as „both a receiving State and a State of origin for 

intercountry adoption, although it is primarily a receiving State.‟
196

 The US is generally 

known for its role in receiving large numbers of children in intercountry adoption, with 

relatively little attention paid to its dual role as a sending country.  Once the Convention 

is in force in the United States, however, statistics will be kept on children sent for 

intercountry adoption from the United States, as required by the Convention and 

domestic implementing legislation. 
197

 It also has a multi-layered system for social 

service provision „at the Federal, State and local level‟.
198

 Its social service system for 

children in care is criticised in a recent audit by the American Government Accounting 

Office as having policies and practices that contribute to the significant over-

representation of children of colour in its child welfare system. 
199
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The United States has only recently put the Hague Convention into force, with the 

Convention coming into force April 2008.
200

 

 

Relational Statements  

Relational Statement One  

The United States‟ asserts its view that the best interest of the child is served through 

adoption to the United States, with little or no exploration of other alternatives for the 

child. This view is asserted in its foreign policy,
201

 with the resulting outcome that it 

features as a foreign relations issue with those countries from whom the United States 

wants to be able to adopt children.
202

  

Relational Statement Two  

The history of the United States‟ relationship with a particular country, as well as the 

status of its current relationships, correlate strongly with whether that country sends 

children in intercountry adoption to the United States.
203

 This correlation does not 

account for all of the countries from which the United States receives children, but is 

strongly suggestive of whether a particular country is likely to send children to the 
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United States in intercountry adoption. Histories of US military intervention or same-

sided Cold War relationships suggest a strong likelihood of intercountry adoption.
204

 

This correlation does not bear out in the adoption of Chinese children by the United 

States; (as there is no recent history of US military intervention in China, and there were 

no same-sided Cold War relationships between the two nations) which in turn suggests 

some other considerations at play in the relationships between China and the United 

States in the structuring of intercountry adoption operations.
205

 

Relational Statement Three  

By putting its position on intercountry adoption into strong policy statements, the 

United States‟ government perception on how intercountry adoption should operate is 

forcefully stated.
206

 These policy statements reflect the American position that 

intercountry adoption to the United States is generally in the best interest of children, 

that the US is a superior place for children to live, and that the best interest of the child 

is not served by the principle of subsidiarity—as that might act to impede adoption by 

Americans.
207

 These policy statements on intercountry adoption function as US foreign 

policy assertions of American authority and are a key feature in its foreign relations 

statements.
208

 

Relational Statement Four 

The US has assigned to itself the role of freely commenting upon and trying to influence 

and shape the intercountry adoption policy and practices of other countries, acts that are 
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aimed to ensure a liberal supply of children available to US prospective adopters.
209

 

Thus, resultantly, the United States views on how intercountry adoption should operate 

in other countries are strongly imbedded in foreign relations issues that include national 

interest, international prestige and power. 
210

 

 

Discussion 

The United States promotes intercountry adoption through its foreign relations, and 

rather candidly admits into putting pressure on countries of origin to permit American 

adoption from those countries.  The best interest of the child is seen as being served by 

adoption into the United States. The US sees the subsidiarity of intercountry adoption as 

in conflict with its interpretation of the best interest of the child standard, serving to 

inhibit the free flow of children into the United States via intercountry adoption. The US 

promotes a system of intercountry adoption that sees adoption into the US as a first and 

preferred choice for children. Its stance can be contrasted with that of Sweden, which 

has equally strong policy statements on the operation of intercountry adoption, but links 

the best interest of the child with subsidiarity of intercountry adoption, and sees its 

ethical mission as promoting and aiding in the development of alternatives to 

intercountry adoption.   

Emergent Categories from Relational Statements  

This section of the chapter discusses the emergent themes from the relational statements 

of the seven states. A multiplicity of thematical categories arise from the collective 

relational statements of the seven states. In keeping with the grounded theory 
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methodology set forth, this level of abstraction and analysis next leads to the 

development of a theory. It is helpful to recall here within grounded theory the concept 

of a theory as „a set of well-developed concepts related through statements of 

relationship, which together constitute an integrated framework that can be used to 

explain or predict phenomena‟.
211

 Thus, from the relational statement categories a 

theory is developed that answers the question what influences or motivates states to 

become involved in intercountry adoption.  That theory is presented in the chapter that 

follows this one. That theory was developed from the emergent categories in the 

relational statements, which then serves the purpose of explaining the process by which 

sending and receiving states become engaged in intercountry adoption.  

These themes provide new insight into intercountry adoption operations and how states 

are motivated to become involved in intercountry adoption. This section outlines with a 

brief discussion on their potential implications. Of course while a theme has different 

detail and contextual content dependent upon the state from which it is derived.  

One theme to strongly emerge from the relational statements is that of intercountry 

adoption related to a state‟s internal and external relations. Within this can be included 

three concepts. Firstly, the different systems set up within a state to deal with 

intercountry adoption processes, including laws and legal system requirements for 

intercountry adoption to be completed. Secondly, also includes how intercountry 

adoption occurs within the state, whether highly visible, or nearly hidden from public 

gaze. Another concept within this is the symbolism that is attached to intercountry 

adoption—what meaning is it given? What does it mean to the state? A third concept is 

the domestic situation of the state—the populations that are marginalised or idealised 

within the state.  

Connected to the idea of intercountry adoption as related to a state‟s internal and 

external relationships is that of the state‟s identity. A state‟s identity may be connected 

to the relationships that it forms with other states and how it structures internal 

responses to intercountry adoption, as discussed in the first theme.  

                                                           
211

 A Strauss and J Corbin, Basics of Qualitative Research: Techniques and Procedures for Developing 

Grounded Theory (2
nd

 edn Sage Publications, 1998) 15.  



154 
 

A third theme that emerges is depictions of the best interests standard and the 

interpretations given to it. Again, it is possible that this theme relates to the other two—

the state‟s internal and external relations and its identity.  

These possible links are more fully set forth in the theory set forth in the next chapter. 

The discussion here explores these themes in more detail, setting forth some 

considerations in theory building about these.   

 

Internal and External Relations 

 

Can external relations that a state has with another state influence intercountry adoption 

behaviour? There have been some questions raised about this, and given the emergence 

of this theme from the relational statements and its link, as well to a state‟s identity; this 

is worth some further discussion.  

Selman has raised the very important question of why certain countries form 

intercountry adoption relationship with each other, but not with other countries.
212

 He 

remarks that: 

 

China and Russia continued to be the largest source of children worldwide in 

2004 and 2005, but in 2005 Haiti and Vietnam had become the main source for 

France, and Ethiopia had become more important in the three largest receiving 

countries. The difference between the three countries suggest that more attention 

could be paid to the flow between individual countries to explore why the US 

now accounts for 95 % of adoptions from Guatemala but takes no children from 

Madagascar. Adoptions to France are particularly high in Vietnam, Haiti and the 

francophone countries in Africa.
213

 

A similar observation is offered by Hubinette, who notes that the countries whom 

adopted children from South Korea following the end of the Korean War, where 
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countries that supported and fought on behalf of South Korea during the war were those 

who adopted large numbers of children from South Korea.
214

 

A look at a demographic table compiled by Selman is also very revealing as to the 

distinct pattern that the flows of children from one country to another have. Table 7 

shows the ten countries of origin that send the most children to the United States, 

France and Spain during the years of 2004 and 2005.
215

 

The numbers are telling of specific channels of flow between countries. For instance, 

Spain receives children from Colombia, Peru and Bolivia, but of these three, only 

Colombia was also a top ten sending country to France and the United States.
216

 Haiti 

and Vietnam sent children to France but not Spain—and Haiti featured as a top ten 

country of origin for both France and the United States.
217

  Russia and China were 

among the top ten countries of origin for all three receiving countries, with Brazil a top 

ten country only for France.
218

 What accounts for these patterns-in some instances a 

country of origin appearing to send children to only a specific country, while other 

countries of origin appear to have a literally more global appeal? 

Power Relationships and the Exchange of Children in Intercountry 

Adoption  

External relationships do play a part in which countries send and receive children from 

each other. A review of South Korea and Guatemala show that ties to the United States 

very much factor into their sending of children to that country. The United States has 

been the dominating partner in those relationships. But that is not to suggest that all 

sending countries send children to countries who dominate them in foreign relations. 

China is very much the exception to those—although China has engaged actively in 

intercountry adoption, it has tended to do so on its own terms and is a top sending 

country to the United States, France, and Spain
219

, suggesting a different pattern to its 

relationships with the country to which it sends children in intercountry adoption. 

China, as discussed, has a desire to establish itself on equal footing with other nation 
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 Hubinette 2004 (n 148) 18-19.  
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 Selman 2006 (n 49) Table 6, 192.  
216

 Selman 2006 (n 49) Table 6, 192.  
217

 Selman 2006 (n 49) Table 6, 192.  
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 Selman 2006 (n 49) Table 6, 192.  
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 Selman 2006 (n 49) Table 7,193.  
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states and uses intercountry adoption as a means to do this. It does not use intercountry 

adoption as a means to placate other countries with whom it has established relations—

intercountry adoption is seen as an exchange among equals from the Chinese point of 

view—a perhaps rare flexing of international relations muscle from a sending country 

when China announced its new restrictions on intercountry adoption.  

Not all sending countries see intercountry adoption as a one-sided power relationship 

with the receiving state or states. But what is pointed out nevertheless across these 

sending countries is the role that their desired relations with other countries play in how 

and whether they conduct intercountry adoption operations. Noonan identifies a 

viewpoint that she calls the „anti-conquest narrative‟
220

 in describing the American 

attitude towards intercountry adoption, and in shaping their view of the child‟s country 

of origin.
221

 Noonan notes that 

this narrative is manifested in the following way: adoptive parents often praise 

Guatemalan people and culture, but they also note the pervasiveness of poverty 

and hunger, or what they perceive as the relative unimportance of the country.
222

 

 

 The anti-conquest narrative allows the adoptive parent to cast themselves in a role of 

saving the child from its unhealthy country of origin, a country that the adoptive parent 

professes to respect, but which nevertheless is seen as an inferior place for children to 

be raised.
223

 This is done in such a way that the American adopter claims to be free of 

racism yet at the same time can legitimise American superiority.
224

 Thus, the American 

view of intercountry adoption is one where the adopter sees themselves in a benign, 

even benevolent role, in bringing a child to an inherently superior place for their 

upbringing—yet is still able to manage to cast their view of the child‟s country of origin 

without implicating any thoughts of racism or privilege on their own behalf.  
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 Noonan (n 51) 308.  
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 Noonan (n 51) 307-310. See discussion in Chapter One on rescue narratives in intercountry adoption.  
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 The view that Briggs and Ortiz
225

 offer of American motivations to adopt children from 

other countries echoes the anti-conquest narrative suggested by Noonan. Briggs and 

Ortiz remark that children from third world countries are seen as „malleable 

innocents‟
226

 who are worthy of rescue by American adopters—in a way that the 

children in US foster care, also available for adoption, are not.
227

 Additionally, Briggs 

and Ortiz identify global power politics at work in American  adoption of children from 

areas were formerly part of the Soviet Union constellation: „in the case of children from 

the former Soviet bloc, the narrative of rescue adds an appealing layer of heroism: not 

only are these children innocent of the political choices of the former leaders of their 

nation, but their successful upbringing also  confirms the US victory in the Cold 

War.‟
228 

 

State’s Identity  

A repeating theme in the relational statements is that of a state‟s identity or image. 

China is concerned about establishing and maintaining a position of parity with other 

states. It runs its intercountry adoption process in a way where China presents itself as 

an equal „trading partner‟ with other states, much in the way it conducts its foreign 

economic policies. Guatemala‟s stratified society, and the exclusion of Indigenous 

Mayan people is reflected in the sending of children in intercountry adoption and 

through a process noted for its corruption. Its intercountry adoption process mirrors the 

social make up of the state, and the perceived undesirability of the Mayans within that 

state. India‟s desired image and identity is described as being unsettled, in a state of 

flux. Likewise, this is mirrored in how it has not reached a final view on the benefits or 

not of sending children in intercountry adoption. Intercountry adoption in South Africa 

occurs alongside a backdrop of a new national image developed after apartheid. South 

Africa desires to be seen as a nation that is inclusive of all its inhabitants, and this may 

be an inhibiting factor in whether it sends children in intercountry adoption.  
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 A Ortiz and L Briggs, „The Culture of Poverty, Crack Babies and Welfare Cheats‟ (2003) 21(3) Social 

Text 39. 
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Intercountry adoption has been a sensitive issue with South Korea and the image that it 

wishes to project of itself to other states. It has tried to keep its position on intercountry 

adoption in line with the image it wishes to project, which has included responding to 

the growing voices of adult adoptees that were sent from South Korea for adoption.  

Again, Sweden has a particular image it wishes to project, and its stance on intercountry 

adoption is in line with this. And as discussed above, the image that the United States 

wishes to project is used as a justification for its stance on intercountry adoption.  

Best Interests Standard  

It is clear from the relational statements that where the best interests standard is 

considered, much of what is considered to be best for a child in intercountry adoption is 

shaped by the internal context of the state, and can be responsive to particular 

situations-and can also be seen as congruent with the identity that a state is trying to 

project to other states. Even if the best interests standard does not garner specific 

mention within a relational statement, it can be inferred to exist within a state‟s policies 

on intercountry adoption. Where it is specifically a part of a relational statement, it is 

interesting to observe how its interpretation lines up with the desired state identity or 

image.  

In South Africa, for instance, discomfort with the standard is expressed, and there is a 

debate on where it fits in the South African legal system and the South African 

constitution. The standard is seen as being imported from Europe, rather than being 

something that is a part of South African customary law. When this dilemma is cast 

alongside the South African desire for an image of an inclusive nation in the aftermath 

of apartheid, where the indigenous inhabitants of the country were excluded as full 

members, it is easy to see that there is a desire to make the interpretations of the best 

interests standard as something that is compatible with the national image of South 

Africa. South Africa seeks to make a place for customary law within its legal system, 

and as part of its larger national identity—and the best interest standard must be 

interpreted in a way that is congruent with customary law and the rainbow nation 

image—it must not be seen as strictly a Western standard. This includes stressing the 

importance of the subsidiarity principle in the application of the best interests standard 

in intercountry adoption. The subsidiarity principle helps bring the best interests 
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standard out of conflict with customary law—and if followed in practice, would make 

intercountry adoption a low priority as a solution for a child in need. In this, South 

Africa‟s interpretation is very close to that presented by the Hague Conference in the 

Hague Convention and the enhanced interpretation given in the Guide to Good Practice.  

Sweden, as a receiving state, offers its own interpretation of the best interests statement, 

saying that the standard must reflect democracy, equality and fairness. It calls for ethical 

intercountry adoption and in this, says that intercountry adoption should not be regarded 

as anything but a stop-gap measure, and stresses the need to develop alternatives so that 

sending states can formulate domestic options for children. It again strongly stresses the 

importance of the subsidiarity principle in connection with the best interests standard, 

but for reasons entirely differently than South Africa. 

South Africa and Sweden may in fact in a final strictly black letter law analysis have the 

same interpretation of the best interests standard, including strongly linking with 

subsidiarity and in the need to include domestic solutions for children alongside 

intercountry adoption. But the hows and whys for such an interpretation differ very 

strongly.  

The United States does not stress the subsidiarity principle. In fact, it strongly promotes 

the use of intercountry adoption as a priority solution for children, that in particular it is 

in the best interests of children to be adopted to the United States. Its position on 

intercountry adoption stresses the benefit of being adopted into the United States, rather 

than the overall benefits of intercountry adoption.  
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Chapter Five – Motivations for State Engagement in Intercountry 

Adoption: A Constructivist Theory 

 

 

Introduction  
 

This chapter presents a theory on the motivation of states to become involved in 

intercountry adoption. This theory is derived from the relational statements which were 

presented in Chapter Four. Several emerging themes from the relational statements were 

discussed at the end of Chapter Four. These were: the relationship of intercountry 

adoption to external and internal relations within the state; state identity, and the best 

interests standard. The task now through grounded theory methodology is to develop a 

theory that accounts for the processes and dynamics of state motivation to become 

involved in intercountry adoption. The process of this theory development is described 

in Chapter Two. This chapter presents the theory on state motivation. Figure 5.1 

represents this theory and will be fully discussed in this chapter. A perusal of Figure 5.1 

shows that there are several intricately related concepts that are part of the process.  

In coming up with a theory that would satisfactorily account for the abstractions raised 

in the relational statements, it became apparent that there was much depth to plumb 

within each of the phases of the emerging theory. A simple descriptive explanation of 

categories was too simplistic to capture the rich dimensions of what were emerging in 

the theory. At this point, it became necessary in the thesis research to delve into further 

research. This was to inform and account for the various elements in the emerging 

theory—and it soon became apparent that the categories in the emerging theory were 

themselves the tip of the iceberg of other theoretical concepts, drawn from a variety of 

academic fields. This departure into other fields in order to fully develop and account 

for the meaning of categories within the emerging theory was wholly unanticipated as 

part of the thesis research.  

Issues of cultural trauma, exclusion, national identity, national identity development, the 

place of ethnic population within national identity development, state‘s interests in their 
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relationship with other states, are all fields with their own theoretical bases and debates. 

Preliminary discussion was given in the literature review to these. This chapter returns 

to these as part of the presentation of the theory on state motivation to engage in 

intercountry adoption.  

This chapter initially provides a discussion of the categories in the state motivation 

theory, before turning to a discussion of the workings of theory itself. The theory is then 

discussed, with observations and conclusions on the workings of intercountry adoption 

drawn from the information on these categories. This provides for a much richer theory, 

anchoring it within the literature of the multiple dynamics of categories contained 

within the theory.  

In the research process of the thesis, this is where the importance of research paradigm 

became acutely apparent. The amount of information to be amassed and taken on board 

to make sense of the categories, to be able to adequately anchor the state motivation 

theory felt overwhelming. This is where a return to the principles of the development of 

the research was critical and provided the proverbial light in the wilderness, perhaps 

calling to mind the words of British psychologist Havelock Ellis, that ‗The Promised 

Land always lies on the other side of a Wilderness.‘
1
 The Promised Land of a complete 

theory lay on the other side of the wilderness of complex concepts. To reach that, it was 

important to take note of the constructivist paradigm of the research and recall the aims 

of the research. With this firmly in mind, it was much easier to traverse the wilderness 

of these concepts. For within each of these fields and concepts were constructivist 

accounts and theories that informed the categories and the process of intercountry 

adoption engagement. The journey over the wilderness became a voyage of new 

discovery, as said, wholly unanticipated, but all the more delightful for that.  And in the 

end, the theory on state motivation is richly underpinned by a wide array of 

constructivist theory in a variety of academic disciplines. The end result is a theory that 

ranges over multiple disciplines, bringing them together into a theory that explains the 

interactional and dynamic process by which states become engaged in intercountry 

country adoption—and why.  

                                                           
1
 Havelock Ellis Quotes, 

http://thinkexist.com/quotation/the_promised_land_always_lies_on_the_other_side/10984.html  

http://thinkexist.com/quotation/the_promised_land_always_lies_on_the_other_side/10984.html
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5.1 –State Motivation Theory  

 

 

Explanation of Key Theory Concepts  

 

This section provides an overview of the constituent concepts that make up the theory 

on intercountry adoption. Firstly, it discusses the common elements of the process of 

intercountry adoption engagement for both sending and receiving states. Then it looks at 

the process by which a state becomes a sending or a receiving state in intercountry 

adoption. It also explains the paradoxical situation of the United States which is 

simultaneously a sending and a receiving state. Working from the categories that 

emerged as part of the relational statements, this section now looks at how these further 

developed into a theory to account for state motivation to engage in intercountry 

adoption.  
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Relationship between sending and receiving states 
One overriding component of the theory is that of the intense involvement of the state. 

This intensity should not come as a surprise. The state plays a critical role in the 

mechanism of intercountry adoption, as revealed by this statement from Howell:  

Adoption across national borders has become a matter in which the state in both 

countries plays in increasingly controlling role. Ultimate power to relinquish a 

child (a citizen) is held by the nation-state. It transfers those rights to another 

nation-state, which incorporates the child as its own citizen.
2
 

 

As Onuma discusses in the literature review chapter, states do not always enter into 

international treaties from an equal basis nor of their own volition, as he indicates some 

states may feel coerced into entering an international treaty or other sort of treaty that 

operates to their disadvantage.
3
 This same concept of power inequality between states is 

captured by Onuf in his discussion of constructivist accounts of relationships between 

states: ‗As formal equals, states may also adopt treaties distributing rights and duties 

that have unequal consequences among within the sphere [of influence].‘
4
  

As Howell observes, intercountry adoption is thus distinctively about state to state 

relationships. There can be no exchange of a child through intercountry adoption unless 

there are specific connections made from a specific sending state to a specific receiving 

state. There is no international body, no intermediate clearing house, through which 

these arrangements are mediated and through which a state can form a relationship with 

an international body, but not another state, in order to effectuate intercountry adoption. 

While international agreements are part of what might be entered into in order to create 

a relationship between states, being a member of either the United Nations Conventions 

on the Rights of the Child or of the Hague Convention on Intercountry Adoption is not 

required.  

                                                           
2
 S Howell, The Kinning of Foreigners: Transnational Adoption in a Global Perspective (Berghahn 

Books, 2006) 229.  
3
 See discussion in Chapter One at Section International Relations ‗Collateral Benefits‘ of Intercountry 

Adoption Engagement? 
4
 N Onuf, ‗Constructivism: A User‘s Manual‘ in V Kubalkova, N Onuf and P Kowert (eds) International 

Relations in a Constructed World ( M E Sharpe Inc , Armonk, New York, 1998) 70.  
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As discussed in the previous chapter comparing seven different states,
5
 some states that 

engage in intercountry adoption are not members of the Hague Convention or have only 

recently put it into effect, and prior putting into effect were nevertheless major sending 

or receiving states in intercountry adoption. In some respects, the presence of an 

international convention is only a superfluous add-on to necessary state to state 

relationship that must be formed in order to exchange a child. Without that relationship, 

despite having the Hague Convention in force, no state would be able to engage in 

intercountry adoption.  

Granted, some states will only exchange children with other states that are members of 

the Hague Convention. But that in and of itself is just a feature of the specific 

requirements of that state to state exchange of children—the decision to limit sending or 

receiving a child from a Hague Convention member state is a state level decision that is 

made and then carried out, or not, with other states. It is a requirement that is created by 

the state, and not dictated per se by the Hague Convention. Thus, Hague Convention 

membership may facilitate an exchange but is not necessary to the exchange of a child 

through intercountry adoption. What is necessary is the specific formation of state to 

state relationships. States might choose to make Hague Convention membership as a 

necessary condition of an intercountry adoption exchange with another state, but that is 

a condition that is built into the state to state relationship.
6
 

Thus, the relationship between states that exchange children in intercountry adoption 

where there is a bilateral agreement between them or who both have the Hague 

Convention may not operate on equal footing. The intercountry adoption transaction 

may operate to the advantage of one state and to the disadvantage of another. One state 

may conceivably have felt compelled to enter into the arrangement; the other state may 

have exerted pressure on the other to enter into the intercountry adoption arrangement.  

 

                                                           
5
 See discussion on each state in Chapter Four.   

6
 The Hague Convention permits declarations allow a Convention state to limit adoptions to those 

Convention states who have delegated Central Authority responsibilities to certain bodies: Article 22 (4), 

which states, ‗Any Contracting State may declare to the depositary of the Convention that adoptions of 

children habitually resident in its territory may only take place if the function s of the Central Authority 

are performed in accordance with paragraph 1.‘ This is a reference to Article 22(1), authorising Central 

Authority functions to be carried out ‗by public bodies or bodies accredited under Chapter III, to the 

extent permitted by the law of its State.‘ 
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 International Relations: The Goals  

Just what is it that states are trying to achieve through international relations and 

international standing? When considering the place that international relations plays in 

intercountry adoption it is helpful to have a picture of what it is that nations might want 

to attain through these relations. What is it that they hope to gain or maintain vis a vis 

their relationships with other states? If it is accepted that the goals can be expressed in 

the term ‗power‘, then the definition given to this concept by Bandeira
7
 is useful for 

categorisation of the aims of nations within their pursuit of international relations. 

Bandeira says that there are three elements that comprise a notion of power within 

international relations:  

Three factors must be considered in assessments of power hierarchy among 

states: territorial extent, economic power and military power. These are the 

factors that allow states to act independently and influence other states and thus 

determine the way in which the condition of being an international power is 

expressed. A state equipped with a military force sums up the value of its 

territorial extent...and its economic potential. It becomes hegemonic, the head of 

a system of alliances and agreements of varying scope. To reckon on all the 

factors that give assurance of victory, as far as victory is foreseeable, requires 

the capacity diplomatic pressure---the capacity to obtain part of what might have 

been the result of a victorious war without actually fighting. In addition, internal 

peace, reflecting the efficient exercise by the ruling social group of its internal 

hegemonic function, is indispensable if a state is to be an international power.
8
 

He suggests that there are four interests that states not only pursue, but whose successful 

attainment are essential for the basic continued survival of the state.
9
 He calls these 

‗physical survival, autonomy, and economic well-being‘
10

 along with ‗‖collective self-

esteem‖‘.
11

 A state‘s national interest is the sum of all four of these interests.
12

 

Accordingly when intercountry adoption is seen as an expression of a state‘s national 

interest in international relations, all of  these interests are implicated in a  state‘s 

pursuit, or not, of intercountry adoption involvement.  While each of these separate 

                                                           
7
 L Bandeira ‗Brazil as a Regional Power and Its Relation with the United States‘ (2006) 22 Latin 

American Perspectives 12. 
8
 Bandeira (n 7) 2, 12-13.  

9
 A Wendt, Social Theory of International Politics (Cambridge Studies in International Relations Series, 

Cambridge University Press, Cambridge 1999) 235.  
10

 Wendt (n 9) 235. 
11

 Wendt (n 9) 235. 
12

 Wendt (n 9) 198.  
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interests would be worthy of a discussion in their own right, space constraints prohibits 

a discussion on each of them individually as they might relate to intercountry adoption 

involvement, but is suggested as an area of future research development.  The focus will 

be on that of the state‘s interest in collective self-esteem. As seen in further discussion 

in this chapter this has much to do with the likelihood of a state becoming involved in 

intercountry adoption—a necessary ingredient for a receiving state, and a possible result 

of a cultural trauma and exclusion in potential sending states. Wendt provides a 

description of the collective self-esteem interest:  

[It] refers to a group‘s need to feel good about itself, for respect status. Self-

esteem is a basic human need of individuals, and one of the things that 

individuals seek in group membership...Like other national interests it can be 

expressed in different ways. A key factor is whether collective self-images are 

positive or negative, which will depend in part on relationships to significant 

Others, since it is by taking the perspective of the Other that the Self sees 

itself...Since groups cannot tolerate such [negative self] images if they are to 

meet the self-esteem needs of their members, they will compensate by self-

assertion and/or devaluation and aggression towards the Other. Positive self-

images, in contrast, tend to merge from mutual respect and cooperation.
13

 

 

But does the notion of power as explained by Bandeira or the four interests described by 

Wendt encompass all that is necessary for an understanding of a state‘s choices and 

decisions in the international realm? While these ideas explain what might be at stake 

and to some extent what motivations might be the driving force, they do not offer an 

explanation on why states make certain decisions, that is, what prompts one choice from 

among many that might be taken. Wendt‘s characterisation of possible motivations for 

choice is included in his discussion of the ‗state interests.. .‘
14

 related to ‗the distribution 

of power: status quo, revisionist, and collectivist.‘
15

  

Wendt explains that a status quo state is one that rather than seeking an expansion of its  

power or territorial base, is content to exist within the framework of existing power 

relations
16

—hence of course, the name ‗status quo.‘
17

 By contrast, a revisionist state is 
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 Wendt (n 9) 236. 
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 Wendt (n 9) 123. 
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 Wendt (n 9) 124. 
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 Wendt (n 9) 124. 
17

 Wendt (n 9) 124.  
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not so pacific. 
18

 It is a state intent on expanding its influence in a variety of ways, 

which might be ‗the desire to conquer others, size part of their territory and/or change 

the rules of the game.‘
19

 The third kind of interest—the collectivist-- is one that is 

motivated by a certain sort of altruism.
20

 Wendt describes this as ‗the desire to help 

those they identify with even when their own security is not directly threatened.‘
21

   

Can these motivations explain the reasons that states engage in intercountry adoption? 

Based on the relational statements in the prior chapter, the United States might use 

intercountry adoption in pursuit of power as a revisionist state. Sweden‘s philosophy 

towards intercountry adoption, on the other hand, might brand it as a collectivist state. 

What impact does the type or classification of a state have on its motivations to enter 

into intercountry adoption? This is further explored in this chapter, with specific 

attention to cultural plurality within a state, and a state‘s national identity aspirations.  

But what is the source of the interests—in other words, what is it that prompts the 

choices about which path a state will take in determining what interests it takes? 

Wendt‘s position is that the path is an internally directed one
22

, set by the dimensions 

that have become part of the state‘s charter. 
23

 In other words, a state‘s internally 

constructed characterisation of itself sets a direction that the state will pursue in its 

relationships with other states.
24

 Wendt argues that:  

 Given cause to interact in some situation, actors need to define the situation 

before they can choose a course of action. These definitions will be based on at 

least two considerations: their own identities and interests, which reflect beliefs 

about who they are in such situations, and what they think others will do, which 

reflect their beliefs about their identities and interests.
25
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 Wendt (n 9) 124. 
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 Wendt (n 9) 124-125.  
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 Wendt (n 9) 124. 
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 Wendt (n 9) 186-187. 
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 See discussion in this chapter on the development of a national charter. 
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The place that these common interests—where cultures have a unique place in the 

development of a state‘s identity,
26

 is discussed below in the formation of national 

identity.
27

   

This chapter considers, in later discussion, how these elements are played out through 

intercountry adoption relationships between states, and how intercountry adoption as a 

foreign policy issue between states is reflective of, and includes, these notions of power 

and state interests.  

 

Common Elements 

The common elements shared by both sending and receiving countries are the creation 

of a national charter, and the location of the best interests standard within the 

intercountry adoption process, and its place as a concept that is mutually constructed by 

a specific sending and a specific receiving country—the product of a state to state 

relationship.  

 

The Creation of a National Charter  

 

Liu and Hilton have written about the constituent components of a nation‘s charter. A 

charter is described as ‗a central part of a group‘s representation of its history...an 

account of its origin and historical mission, which will have been amended and 

renegotiated over time to reflect changing circumstances, and frame its response to new 

challenges.‘
28

 But that description understates the complexity of what is contained in the 

charter. In fact, the charter fulfils two main functions—constitutional and normative.
29

 

The constitutional functions include providing a blueprint of social hierarchy for the 

                                                           
26

 Wendt (n 9) 163. Wendt comments that ‗...culture is a self-fulfilling prophecy.‘ 186, emphasis in the 

original.  
27

 See discussion on the creation of national identity in this chapter.  
28

 J Liu and D Hilton, ‗How the Past Weights on the Present: Social Representations of History and Their 

Role in Identity Politics‘ (2005) 537, 538.  
29

 Liu and Hilton (n 28) 538, 539, 540.  
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group, through its construction of providing groups with ‗status and hierarchy.‘
30

 Other 

constitutive functions of a constructed charter include providing a ‗foundational myth 

for a society, defining its rights and obligations for a group and legitimizing its social 

and political arrangements.‘
31

 Normative functions are demonstrated through ‗rules, 

norms, moral codes, laws...‘
32

  The normative function expressed in laws is found in 

both domestic and international laws.
33

 Another way however, to understand the charter 

is through a categorisation of its contents, rather than through its functions.   

 Croucher‘s discussion on what is included in the development of a nation suggests that 

there may be in fact two disparate but equally necessary component parts  in a charter: 

‗‖constitutional engineering‖‘
34

 and ‗‖cultural engineering‖‘
35

.  Constitutional 

engineering consists of the creation of the ‗legal, political and economic structures‘
36

 

that will govern the nation,
37

 while  cultural engineering takes  account  of ‗cultural and 

symbolic resources and the ways in which those resources are drawn upon, used and 

interpreted by government officials, politicians, community leaders and media.‘
38

 These 

elements provide a detailed look at not only what is contained within the charter, but the 

charter‘s role in nation-building, and in shaping the identity of the nation.  

It is however the charter element of cultural engineering—the formation of the specific 

element of national identity-- rather than the machinery of the legal, political and 

economic structures that takes predominance in the constructions that establish whether 

a state becomes involved in intercountry adoption.  

When is national identity formed—what is the catalyst for groups to come together and 

form an overarching collective identity that becomes a national identity? Liu and Hilton 

provide an answer to this threshold question by indicating that it can be in response to a 

perceived common  aim, which can but need not involve a common adversary, that 

                                                           
30

 Liu and Hilton (n 28) 540.  
31

 Liu and Hilton (n 28) 538.  
32

 Liu and Hilton (n 28) 539.  
33

 Liu and Hilton (n 28) 538.  
34

 S Croucher, ‗South Africa‘s Illegal Aliens: Constructing National Boundaries in a Post-Apartheid 
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‗ethnic and national identities are  often formed when disparate groups unify to achieve 

some share goal, such as defending themselves against a shared opponent.‘
39

  

Kowert sheds further light on the process of catalysts of national identity formation as a 

process of the formation of social identity.
40

 He also suggests that conflict plays a key 

part in the formation of collective identities, and to highlight supposed differences 

between groups that serve to delineate identity boundaries between them.
41

 From this it 

appears that conflict is instrumental in the genesis of the need to shape a national 

identity.  

 Doty  also gives information on the process of building national identities, suggesting 

that the state has a primary part in the construction,
42

 suggesting pragmatically, ‗a 

multitude of practices no doubt go into constructing national identities, and literature  

suggests that the state plays a significant role in producing and reproducing national 

identities.‘
43

 

The formation of a charter is a vital part of the process for both sending and receiving 

countries, but what type of charter is formed—what the specific content of the charter 

is—differs between sending and receiving states, as shown by Figure 5.2, ‗Attributes of 

Sending and Receiving States.‘ This section discusses the process of charter formation, 

and then discusses the different nation types that are formed by the sending and 

receiving state‘s charter. It begins with a discussion on the concept of a national charter.  

 

There are competing schools of thought on the types of national identity that states 

construct, and what the basis and drivers are for such formation.
44

  There are on-going 
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debates as to the inter-relationship, if any, between different national identities.
45

 One 

view is that of national identity based on mutually exclusive basis of civic and ethnic 

identity.
46

 It is also postulated that shifts between ethnic and civic nationalism are done 

on an ‗evolutionary‘
47

 basis, with the move towards civic nationalism representative of 

Western nations.
48

 This is however not wholly accepted, for instance there is 

disagreement about whether all national types have an ethnic influence, or no ethnic 

influence at all.
49

 

Propositions about the types of nations, the basis for their identity and whether indeed 

nations move between these identities, and if so, what that shift means, is contested.
50

 A 

shift from ethnic to civic national identification is characterised as a shift from a 

primary identification with the ethnic components of state inhabitants, to primary 

identification with the machinery of the state in the form of its governance structures, 

and the state‘s ideals and principles.
51

  

None of these views, however, square with a constructivist account of how national 

identity is formed and are not taken on board for discussion of the intercountry adoption 

theory. The constructivist theory on intercountry adoption presented in this research 

takes the position that the influence of an ethnic presence within a state never goes 

away—that it always contributes to how national identity is constructed.
52

 Nor does it 

see evidence of ethnic presence and influence as evidence of a state having a lesser form 

of development or being a less advanced nation on some type of measuring stick.    
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This thesis takes the position, though contested, that even those states that are said to 

have their identity predicated upon a non-ethnic –therefore civic—basis still are 

influenced in identity construction by the ethnic and cultural make up of their 

inhabitants.
53

 This, in a constructivist account of national identity formation and 

aspiration, is simply unavoidable. It is not possible to simply erase this element from 

national identity formation. Indeed, not all inhabitants of a state are recognised as 

having full membership—often expressed through granting of citizenship---and who is 

and is not recognised as a full member of the state influences and is influenced by the 

form that national identity takes. It is an inescapable fact that not all people present 

within a state have the same membership status, and that often the fact of full 

membership status turns on an ethnic or cultural basis.
54

  

From that vantage point, it is disingenuous to assert that at some point within a state‘s 

identity formation and construction  the cultural and ethnic makeup of its inhabitants 

cease to have any effect.  

Ruane and Todd‘s constructivist theory contends that the formation of what is called 

ethnic community is not any different from other types of community formation, and 

challenges as well the simplistic notions of what in fact an ‗ethnic community
55

 is.
56

  

Their constructivist explanation on the formation and construction of communities 

instead indicates that ethnicity is but one factor that contributes to community 

formation.
57

  At the same they do not deny the existence of ethnic influences in 

community formation, but say that ‗the ethnic category and ethnic communities exist on 

a continuum with other forms of practical category and community.‘
58

This squares with 

the account of national identity and cultural diversity presented here, where the ethnic 

makeup of a nation is understood as to be distinct from its national identity aspirations. 

Taking the quote from Ruane and Todd, and applying to national identity and cultural 

diversity, it would be appropriate to first look at national identity aspirations, and then 

to describe the cultural plurality found within the nation, than to start with an 
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examination of the cultural plurality and use that as the determinant of national identity 

aspiration. In other words ethnic makeup of a state is not on its own determinative of the 

national identity that is desired or formed.  

This account of national identity formation in this chapter is congruent with the 

constructivist theory put forth by Ruane and Todd, and insists that an influence remains, 

but how this plays out in construction and re-construction of national identity in turn 

takes account of two other elements: the form of cultural diversity within the state and 

the related, although not consequent, form that national identity aspirations take. These 

are firstly, the form of cultural diversity, if any, within the state‘s inhabitants, and 

secondly, the shape of national identity aspirations. These intertwine and impact each 

other. The formation of a national identity must contend with the cultural make up of its 

inhabitants---whether this is diverse, and in what ways it is diverse—as well as the 

state‘s history, and the interaction of groups of people within the state to date. All of  

these set up the present day circumstances that national identity construction must—

indeed cannot but help—take into account.  

What follows is a discussion on forms of cultural plurality within a state, and then 

different discussion on national identity types, with a rationale for why the two forms 

selected for analysis have been chosen amongst the many discussions of national 

identity types.  

Cultural Diversity: Multiethnic and Polyethnic Forms of Cultural 

Plurality  
The simple fact of having different cultures or ethnicities present in a state does not in 

and of itself reveal any useful information on its impact on national identity formation. 

What is critical to an understanding to national identity formation is an understanding of 

the type of cultural plurality in a state.  This is a starting point for understanding the 

influence of cultural plurality on the formation of national identity formation, and 

consequently, the path to intercountry adoption involvement.  
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Internal cultural diversity can be explained by two different circumstances—these are 

identified by Kymlicka as multinational and polyethnic.
59

 There are also two types of 

national identity—again, perhaps related to but not to be seen as a continuum of, or 

substitute for, the descriptions of cultural diversity:  Jacobin and syncretic.
60

  

According to Bornman, Kymlicka identifies two kinds of internal cultural pluralism: 

multinational and polyethnic.
61

  A multinational state is one ‗where more than one 

nation co-exists within the borders of the state. The term ―national‖ in this sense refers 

to a historical community with its own institutions sharing a distinct language and 

culture and occupying a given territory or homeland.‘
62

  A polyethnic nation is one 

‗where cultural plurality is mainly due to individual and familial immigration where 

distinctiveness manifests mainly in family lives and voluntary associations.‘
63

 These are 

not mutually exclusive—Kymlicka is explicit that a state can simultaneously have both 

types of cultural pluralism present.
64

 

On the other hand, the two types of national identity aspirations are mutually exclusive. 

One of ‗Jacobinistic nation-building‘
65

 is typified by  

loyalty to the state and the so-called nation state [is regarded] as more important 

than loyalty to subgroups. The ideal of equality is furthermore not only 

interpreted in social and economic terms, but also implies cultural equality, that 

is the eradication of all forms of cultural differentiation.
66

 

 

This is in contrast to ‗syncretistic nation-building‘
67

  where ‗ethnic, racial and other 

groupings‘
68

 are the ‗building blocks of a larger unity and involves policies of 

multiculturalism that guarantee the cultural rights of ethnic or other minorities.‘
69
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The state motivation theory utilises these concepts of cultural diversity and national 

identity type and combination of concepts of cultural diversity and national identity 

construction. It does not discount nor erase the presence and effect of culturally diverse 

influences upon national identity construction. It provides a way to understand the 

construction of national identity, and how the assemblage of internal inhabitants both 

shape and are shaped by the construction of national identity.  These, as discussed 

further in this chapter, are critical elements of the theory, and to the events that shape 

whether or not a child is eventually sent in intercountry adoption.  The drivers of 

intercountry adoption require that the understanding of national identity aspirations 

include a consideration of culture, but with the recognition that culture and ethnicity can 

have different formations within a state, and those different formations and 

constructions have much to do with a state becoming (or not) involved in intercountry 

adoption.  

What follows on from here is a constructivist account of national identity formation, 

and its relevance to the intercountry adoption theory.   

Formation of National Identity  
National identity is a constituent component of charter building, and is very important 

in determining whether a state becomes involved in intercountry adoption as either a 

sending or receiving state. The process of national identity formation is therefore a 

critical component of the charter development. The constructivist view of national 

identity belies any idea that national identity is fixed—that there is a final and ultimate 

identity that is reached,
70

 although the identity might in fact have the facade of fixity:  

Yet it remains the case that identities are always in process, always contested, 

always an accomplishment of practice. Sometimes their reproduction is 

relatively unproblematic because contestation is low, in which case taking them 

as given may be analytically useful. But in doing so we should not forget that 
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what we take to be given is in fact a process that has simply been sufficiently 

stabilized by internal and external structures that it appears given.
71

 

 

The lack of a set identity is to the benefit of the nation, however, and can be used to the 

state‘s advantage in international relations: ‗The identity of ―we‖ is a flexible political 

resource, adaptable to changing circumstances and new crises.‘
72

 Doty argues that there 

is a necessity for the set appearance of national identity.
73

 Grasping what is included in 

the abstraction of national identity is a complex concept that ‗cannot be reduced to a 

single dimension.‘
74

  

Do the nation-building aims of a particular state influence whether a state will engage in 

intercountry adoption, either as a sending or receiving state? This, of course, is the 

proposal offered by the theory in this thesis, and as part of the above discussion as to 

nationhood issues that appear tied to decisions of states to enter into intercountry 

adoption. Is a Jacobinistic state more likely to enter into intercountry adoption as a 

sending state than a syncretistic state? In other words, where there is a stress on 

homogeneity in society, is there more likely to be acts of exclusion that would result in 

a state entering into intercountry adoption? On the other hand, perhaps counter-

intuitively, is a country with Jacobinistic aims more likely to become a receiving 

country?  

A state of course takes account of its existing population when it is determining its 

charter, and this is in no small part affected by the type of cultural diversity within the 

state. In the case of sending states, this can either be a result of or result in a designation 

of which population segment is excluded; and thus, from which the children sent in 

intercountry adoption are drawn. For this reason a consideration of the cultural 

pluralism found within a state is important to an understanding of the process outlined 

in the theory.  The type of pluralism has much to do with whether groups are excluded 

or marginalised, and the ability to formulate a particular national identity aspiration, and 

indeed, whether those aspirations are likely to be fulfilled. Kymlicka is pessimistic 

                                                           
71

 Wendt (n 9) 340.  
72

 Doty (n 42) 126.  
73

 Doty (n 42) 126. 
74

 Doty (n 42) 127.  



176 
 

about the possibility of a multinational state to overcome internal fractures, because of 

the shape of the internal multinational character: 

What more or what else is required for social unity? The missing ingredient 

seems to be the idea of shared identity...Where does this shared identity come 

from? In nation-states the answer is simple. Shared identity derives from 

commonality of history, languages and maybe religion. But these are precisely 

the things not shared in a multination state.
75

 

This view of shared culture as an imperative part of forming a state not beset with 

internal fissures, and an identity is shared by Wendt. He explains that shared culture is a 

basic and necessary ingredient in forming a cohesive community, society or state:  

 

..socially shared knowledge plays a key role in making interaction relatively 

predictable over time, generating homeostatic tendencies that stabilize social 

order...That human beings everywhere live in such relatively homeostatic worlds 

is almost certainly no accident.
76

 

 

These emphasise the importance of that there be some strand of an element that gives 

mutuality to join a group together.  With this, polyethnic plurality is formed. Without 

this, a multinational state is formed. But these should not be understood as mutually 

exclusive descriptions of the lack of unity within a state. As Kymlicka discusses, a state 

can simultaneously be polyethnic and multinational.
77

  The importance of this internal 

cultural diversity and the state‘s response to it in the form of national identity 

aspirations is an important component of the process of a state becoming involved in 

intercountry adoption.  

Syncretic and solely multinational states are unlikely to become a receiving country 

because of the inner turmoil that may be reflected by these conditions. This includes a 

lack of inner unity and an unstable and perhaps highly contested state identity: 

 ...a lack of consensus about national identity can bring about a crisis of national 

legitimacy, that is a sense among certain sections of society that the defined 

national community is ―inappropriate‖, that they are forced to be a member of it 

                                                           
75

 Kymlicka (n 59) 188-189. 
76

 Wendt (n 9) 187. 
77

 Kymlicka (n 59) 17. 



177 
 

and that it is an inappropriate object of their loyalty...Plural societies thus often 

encounter difficulties in effecting a widely held sense of citizenship, that is 

loyalty to the state and the willingness to comply with the rules of citizenship.
78

 

 

Receiving states will have successfully met their Jacobin charter aims and will have a 

polyethnic cultural diversity distribution, if not both polyethnic and multinational. They 

are unlikely to have a solely multinational cultural diversity arrangement. Sending states 

are likely to have either syncretic or unfulfilled Jacobin charter aspirations. These 

national aims, and whether or not achieved, interact with the type of cultural diversity 

present in the state, and this combination is instrumental in whether events are set in 

place that take a state on a path to intercountry adoption sending of children. The 

following chart, Figure 5.2, shows the national identity aspiration and cultural diversity 

attributes of the seven states examined in the comparative law chapter.  

Figure 5.2 Attributes of Sending and Receiving States 

State  Jacobin or 

Syncretic  

Multinational/Polyethnic  Engagement 

in 

Intercountry 

Adoption  

Comments 

United 

States  

Jacobin  Both multinational and 

polyethnic  

Yes—both 

sending and 

receiving 

state  

Sending—

those groups 

not wholly 

absorbed into 

the charter of 

a Jacobin state 

–African 

Americans  

 

Sweden  Jacobin  Polyethnic  Yes—

receiving 

state 

 

South Korea Syncretic  Polyethnic Yes-sending 

state 

 

South Africa Jacobin  Multinational  Yes, sending, 

but in limited 

numbers  

Contrast with 

India, South 

Africa‘s 

charter is 

achieved—
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Jacobin status  

Guatemala Syncretic Multinational  Yes— but see 

comments  

but now 

undergoing 

reform, 

possible 

changes in 

national 

identity to be 

more 

inclusive? 

Shift from 

multinational 

to polyethnic? 

India Jacobin   Multinational  Sending  Not successful 

in its Jacobin 

charter  

China 
79

 Jacobin Multinational  Sending   Not 

successful in 

Jacobin 

charter  

While the receiving states present a straightforward depiction of a situation regarding 

national identity aims and their fulfilment along with cultural diversity components—

the combination of Jacobin aspirations that have been fulfilled and at least a polyethnic 

element in its cultural diversity resulting in low contestation of national identity and 

open-ness to admitting a wide range of immigrants into the state, including children 

through intercountry adoption.  

There is nothing so clear that can be gleaned from a review of sending states. This 

means that there must be a closer look at an individual state‘s charter ambitions, and 

whether these have been achieved. It also requires taking stock of what type of cultural 

diversity is present in the state.  The combination of a syncretic national identity and 

multinational cultural diversity serves as a vehicle for events that lead a state into 

intercountry adoption as a sending state. But sending states can also be Jacobin or have 

a polyethnic dimension.  This means that it is far more complex than applying or 

identifying concepts or labels to understand what brings a state, particularly a sending 

state, to intercountry adoption involvement. These concepts of cultural plurality and 

national identity should not in and of themselves, without further analysis, be 
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considered as suggestive of whether a state will become involved in intercountry 

adoption. It is necessary to look at the specific circumstances of each state individually, 

looking at the actual social constructions of the events identified in the theory.  

 

 

The Best Interests Standard as an International Relations Policy  
The positioning of the best interests standard in state motivation theory is significant. 

The focus of this thesis is of course focused upon the best interests standard, and it is 

worth some comment on the late appearance of the standard in the process of actions by 

states in intercountry adoption. Its appearance as the final action in the processes by 

which states become involved in intercountry adoption might at first glance appear to be 

counterintuitive.  A cursory and superficial overview of the reasons that states become 

involved in intercountry adoption might be that the best interests of the child would be 

the primary, if not sole motivator. Further it might seem it would be the only factor 

involved in the decision of either sending or receiving countries to become involved in 

intercountry adoption. 

 So masterful is the sleight of hand that states perform with the best interests standard 

by that there is rarely any challenge to this point of view. This speaks to the extreme 

flexibility with which the best interests standard is utilised and its rather deft use by 

states in intercountry adoption.   Its appearance as the final event in the intercountry 

adoption engagement process might thus cause some controversy. It upsets the carefully 

drawn picture of intercountry adoption that both sending and receiving states have 

created, a picture that serves to enhance the images and aims of those individual states. 

However this might be received, it is important to give some consideration to what it 

means for the standard‘s use thus positioned in the chain of events that bring a state not 

only to intercountry adoption but to form a specific relationship with a particular state 

for the intercountry adoption exchange of a child. So, just what does this positioning 

mean for the best interests standard in an intercountry adoption context? 

Kowert notes that something such as the best interests standard—something that has no 

evident meaning or definition on its own---can indeed be a foreign policy, that 
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‗rationalizations and justifications are foreign policy.‘
80

  The best interests standard as 

that position in the constructivist theory—it serves as the stated basis between two states 

for the engagement in intercountry adoption.  It takes on whatever meaning and content 

has been constructed for it within the context of the relationship forged between the two 

states. In this context, the best interests standard itself becomes a foreign policy.  

Understanding the dynamics of international relations is an important part of 

understanding the best interests standard in intercountry adoption, because of the 

standard‘s positioning as a function of the relationship between states.   Thus, what 

follows is a discussion that locates the best interests standard within the constructivist 

account of international relationships between states who engage in intercountry 

adoption. According to the state motivational theory, the best interests standard is not an 

abstract notion that is generated once a state has decided to engage in intercountry 

adoption. Rather, the standard emerges in state to state relationships. The specific 

purpose and definition given to the standard in its use as a tool between states may very 

well vary between the state to state relationships.  How a sending state constructs and 

uses the standard with one receiving country may look very different to how the 

standard is utilised in its intercountry adoption relationship with yet another receiving 

state.  The same is true of receiving states—the conception and utilisation of the 

standard that it has with one country of origin is likely to be different than with another 

country of origin, given the mutually constructed nature of the standard and its use.  

The best interests standard then can be seen as a mirror of the foreign relations policy of 

each state.  It is a policy that is used to meet other state aims, not an aim in and of itself. 

‗National interests‘ are used to define the choices that a state makes in its foreign 

policy.
81

 Weldes argues that the concept of ‗national interests‘ is vital to the ways in 

which a state‘s foreign policy is conducted and constructed. This is in two ways: 

Firstly, it is through the concept of the national interest that policy-makers 

understand the goals to be pursued by a state‘s foreign policy. It thus in practice 

forms the basis for state action. Second, it functions as a rhetorical devise 

through which the legitimacy of and political support for state action are 

generated. The ‗national interest‘ thus has considerable power in that it helps to 
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constitute as important and to legitimize the actions taken by states.‘
82

  

(emphasis added)  

 

 

Weldes describes some other key points regarding national interests. She takes issue, as 

do Cortell and Davis,
83

 with the depiction of the state in Wendt‘s constructivist theories 

on international relations as ‗a single identity and a single set of interests‘.
84

 This 

concept is addressed further in the concluding chapter of this thesis, but it is relevant to 

make some additional comments here. Weldes says that this view of a state as a unitary 

actor fails to take account of important components of national interest formation, 

including ‗the political and historical context  in which national interests are fashioned, 

the intersubjective meanings which define state identities and interests‘
85

 This 

discussion on interests and identities again is further picked up in the next chapter. 

Weldes concludes that ‗national interests …are social constructions that emerge out of a 

ubiquitous and unavoidable process of representation through which meaning is created. 

In representing for themselves and others the situation in which the state finds itself, 

state officials have already constructed the national interest.‘
86

 This idea of national 

interests is an important one, because it is those then that shape a state‘s ultimate 

involvement in intercountry adoption. National interests are what drive international 

relations, and the way in which national interest are framed have much to do with 

whether or not a state sees intercountry adoption as a means for accomplishing these 

other aims and goals.  

The idea of the importance of political and historical context for shaping national 

interests is captured in this theory.  The function of multiple state actors is also 

discussed the final chapter of the thesis, and their importance in the progression of the 

best interests standards meaning is further discussed there. It is also a key part of the 

thesis that is presented in the chapter.  Nevertheless, when a state decides that 

international adoption will meet an international relations aim, that interest, as Weldes 

                                                           
82

 Weldes (n 81) 276. 
83

 See discussion on Davis and Davis in Chapter 6.  
84

 Weldes (n 81) 280.  
85

 Weldes (n 81) 280.  
86

 Weldes (n 81) 283.  



182 
 

points out, is the platform for action that is taken, and, in itself, the best interests 

standard, as discussed, can serve as a powerful vehicle –the rhetorical devise that 

Weldes describes—to promote a specific action.  

Having now reviewed the major components of the state motivation theory, the 

discussion now turns to the specifics of the process for sending and receiving states, 

respectively.  

Sending State Synopsis 

What follows is a synopsis of events that lead a state to becoming involved in 

intercountry adoption as a sending state. These are the stages of events that are set forth 

in Figure 5.1, the State Motivation Theory.  

 

1. A precipitating event of cultural trauma; 

2. In the aftermath of the cultural trauma, the charter is formed, with a process that 

includes recasting of the state‘s identity;  

3. As a result of both the cultural trauma, and the formation of the charter, a 

segment of the population is excluded. This exclusion also impacts on the shape 

that the charter formation takes;  

4. The state determines that its identified aims in international relations can be 

achieved through engagement in intercountry adoption as a sending state; there 

are  international relations ‗collateral benefits‘
87

 to be gained through engaging 

in intercountry adoption  and decides to enter into intercountry adoption with 

either specific countries or more generally; 

5. Then the best interests of the child standard is invoked as the basis for the 

process and engagement in intercountry adoption.  

Cultural Trauma 

 

Cultural trauma is featured in the account of the sending state, and is the genesis of 

events by which states become sending states in intercountry adoption.  The theory 
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posits that without such an event of cultural trauma that a state will not enter into 

intercountry adoption as a sending state. Cultural trauma is defined as a very specific 

kind of traumatic occurrence, which can be linked to calamity, but where much more 

than the calamitous experience is needed to raise the event to the level of a cultural 

trauma:   

 

...the status of trauma as trauma is dependent on the sociocultural context of the 

affected society at the time of the historical event or situation arises. A society 

emerging from a major war, suffering from diminished economic resources, 

experiencing rampant internal conflict, or having shaky social solidarity is more 

trauma prone than others that are more solid in these respects. Historical events 

that may not be traumatic for other societies are more likely to be traumas in 

afflicted societies.
88

 

 

 

Marginalisation and Exclusion 
And what is trauma‘s relationship to exclusion? One description of cultural trauma links 

these two very closely, giving a sense of why cultural trauma might lead to the 

exclusion of a group, relating as it does to collective identity:  

Trauma is not the result of a group experiencing pain. It is the result of this acute 

discomfort entering into the core of the collectivity‘s sense of its own identity.
89

   

 

Exclusion however is not a fait accompli after a cultural trauma. Cultural trauma has the 

potential to unify as much as it has the potential to divide. 
90

 The manner in which the 
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cultural trauma is processed in the collective consciousness determines whether it will 

result in inclusion or exclusion.
91

  A definition of cultural trauma is given as: 

...a memory accepted and publicly given credence by a relevant membership 

group and evoking an event or situation which is a) laden with negative affect, 

b) represented as indelible, and c) regarded as threatening a society‘s existence 

or violating one or more of its fundamental cultural presuppositions.
92

 

  

Estivill offers a definition of exclusion that shows its complex nature and progression:  

Social exclusion may therefore be understood as an accumulation of confluent 

processes with successive ruptures arising from the heart of the economy, 

politics and society, which gradually distances and places person, groups, 

communities and territories in a position of inferiority in relation to centres of 

power, resources and prevailing values.
93

 

 

...exclusion is not a linear process...in this case, an initial state, a period of 

recovery during which external measures or the efforts of the excluded 

themselves halt or even reverse exclusion and, finally a period of deterioration 

which leads to chronic exclusion.
94

 

 

Other links and similarities can be pointed to between Estivill‘s social exclusion model 

and the events of cultural trauma. Estivill points to the various strands of events within 

social exclusion, including not just a place within society, but access to society‘s 

mechanisms and structures of power and belonging. This is analogous to what 

Alexander relates in his description of the estrangement that is part of cultural trauma: 
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‗the uneven distribution of material resources and the social networks that provide 

differential access to them.‘
95

 

Exclusion as a result of cultural trauma and charter formation can also serve other 

functions—it serves to mask the events of cultural trauma, burying them, and making 

any of the conditions and situation of the excluded population their fault--
96

 --certainly 

dissuading any notion that accountability or responsibility for this is due to the state. 
97

 

They comment that  

there existed clear economic interest in designating traumatic symptoms as 

individual character flaws rather than the effects of cultural practices or national 

decisions. It is easier—and cheaper—to pathologize individuals than to critique 

or dismantle systems of war, empire, patriarchy, economic inequality or 

racism.
98

  

This is clearly illustrated in action in the depiction of the American foster-child 

population, where Briggs and Ortiz comment that Americans see children in their own 

foster care system as ‗pathological‘
99

 and unattractive in contrast to those children who 

are available for adoption in other countries.
100

 But as Fonseca points out, as regards the 

view that Brazilians have children in their own domestic system,
101

 this is a view held in 

other states of the children in its domestic care system. Yet these same children are seen 

as highly desirable by adopters from other states.  

What is at work here? It has been noted that receiving countries and adopters within 

those countries may be motivated by the notion of rescue, that the child from another 

country is somehow more salvageable than one in similar circumstances in their own 

country. Yet, it is more than the receiving country portrayal of the child in another 

country as salvageable and desirable that creates the dyadic relationship of a child being 

sent for adoption between states. The sending state de-valuation of the child, perhaps as 
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a part of the state‘s construction of the events and aftermath of cultural trauma, which 

de-valuation results in the exclusion of the child, that is not only a necessary corollary 

to the receiving state desire to rescue, but is a necessary early part of the process of a 

state sending children.  

The Western desire to rescue children in other states through intercountry adoption is 

mirrored by the same state de-valuing and excluding the children in its own borders.  

The sending state must first de-value and exclude the child, before the receiving state 

desire to rescue through intercountry adoption is relevant. Were there no children 

available for adoption via the sending state process, then there would be no product to 

meet the demand of receiving state desire to adopt—and were the child not devalued 

and marginalised in the first place in its state of origin, the receiving state notion of 

rescue might not even ever come to exist.
102

 

The point is also made that cultural trauma is not simply the occurrence of an event—

but rather it is through the subsequent responses that assign meaning and context to the 

event that it rises to the level of a cultural trauma.
103

 This is a complicated process that 

can also involve the same type of processes that combine to produce exclusion under 

the Estivill model.
104

 Alexander comments that responses to events of cultural trauma 

are ‗mediated by the uneven distribution of material resources and the social networks 

that provide differential access to them.‘
105

 

The links between cultural trauma and possible exclusion are apparent.  Both are 

processes that occur over time, and the outcomes of which can be greatly influenced by 

the actions of government structures.
106

Both are strongly part of national/collective 

identity,
107

 and the degree to which the cultural trauma is used to reshape an identity 
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that rejects a certain population group as part of the collective identity is determinative 

of the degree of and forces of exclusion to which that group might be subjected.
108

 

The Exclusion of Children 
Much attention has been given in literature to the removal of children in both a literal 

and abstract sense from belonging to a community group or the larger societal group of 

a nation. This has been referred to by various terminology and in various locations. The 

general idea, however, remains the same across the discussion. There is a decision made 

within the collective group, be it the state or a smaller collective group, that a segment 

of the population is removed from belonging, from being seen as an included part of the 

group.    

Not all events of excluding children lead to the state becoming involved in intercountry 

adoption. There are exclusionary events where the child remains within the state 

physically, although excluded in the sense of full participation and recognition within 

the society. Just why is it that children seem to become a particular focus of exclusion at 

certain times and in certain places? The symbolism associated with a child is 

particularly poignant with any transformation of national identity
109

—and when there is 

a history of recent events of national trauma-in various forms of societal upheaval, war, 

or military occupation.
110

 One concept that is used to express the exclusion of children 

is that of ‗socially disaffiliated child‘, used in research by Mills and Davies, to mean:  

A disaffiliated  child is one who is significantly disadvantaged because the 

normal social and emotional affiliative bonds to his or her immediate family, or 

alternative social arrangements which can adequately compensate for immediate 

family and are crucial to a normal childhood and a child‘s sense of security, 

have been broken, disrupted or attenuated.
111
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This can be linked with the cycles of exclusion that are explained in the Estivill model. 

Social bonds are broken, and the entire well-being and belonging of the child to a 

collective is affected. The broken social ties lead to the idea of being put into difficulty, 

occupying a lesser position in the community strata.  

Similarly the concept of ‗displacement‘
112

 through intercountry adoption is explained as 

an act of an ‗erasure of location, of the place of ―origin‖...the deconstruction of history, 

the narrative of the past‘. 
113

  

Howell discusses the idea of the exclusion of a child within the context of intercountry 

adoption by the concept of ‗de-kinning.‘
114

 She maintains that this act of exclusion ‗is 

what makes adoption of abandoned children possible.‘
115

 The thesis theory agrees in 

principle with this position that the exclusion of a child is a necessary step for sending 

that child in intercountry adoption. It clarifies that the exclusion of a child does not 

inevitably result however in the sending of the child in intercountry adoption. The thesis 

theory departs from Howell‘s observation by arguing that de-kinning is not an act that 

occurs to individuals, but to selected segments of society, who might be certain 

classifications of children, or certain groups of people, adults and children alike. Adults 

as well as children might be de-kinned from society, and the de-kinning of adult groups 

also has ramifications for intercountry adoption.  

 However, it is important to understand the act of exclusion when looking at 

intercountry adoption sending, and Howell has several important points to examine on 

this.  

Kinning and De-Kinning  
The concept that Howell describes as de-kinning is linked to the idea of kinning—de-

kinning being the opposite of kinning—the destruction of bonds rather than the creation 

of them.
116

  Therefore, to have a better sense of the idea of de-kinning, it is important to 
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consider alongside the idea of de-kinning what is meant by the kinning of a child. 

Kinning is described by Howell to be a: 

process by which a foetus or newborn (or previously unconnected person) is 

brought into a significant and permanent relationship with a group of people that 

is expressed in a kin idiom…my argument is that that is always a deliberate one, 

and it is one that is engaged in intersubjectively between existing kin and new 

kin (whether they are biological babies, affines subsequent to a marriage, 

adoptees, or other adoptive families), Kinning is thus a universal phenomenon 

and may be operative in domains of both descent and alliance. The process may, 

however, not be obvious to those involved and be performed implicitly.
117

 

De-kinning is described as occurring when ‗a previously kinned person is thrown out of 

the kin community for some reason or another or when a newborn child is never kinned 

for the fact it is going to be abandoned.‘
118

 This can be understood then as the opposite 

to kinning, it is the destruction of familial and connective bonds, rather than the creation 

of them, the sense of a child or children belonging to no-one and having no connecting 

ties.
119

  

The metaphor of erasure is in fact, becomes more than a metaphor through the acts that 

exclude a child—whatever label is put onto the process-- an act that in fact assures the 

exclusion of the child from the society by ensuring that the child has no place in the 

self-created identity of the nation, and thus no recognition that the child is or was ever a 

part of or belonged to that nation
120

—no trace of belonging or having been part of the 

society left behind.  

The symbolism associated with a child is particularly poignant with any transformation 

of national identity
121

—and when there is a history of recent events of national trauma-

in various forms of societal upheaval, war, or military occupation.
122

 

Children may be seen as the ‗bearers of huge social anxiety‘
123

 and there may be a 

desire to obliterate traces of children that are uncomfortable reminders of events or 
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situations that do not fit into the new image into which a nation wants to cast itself.
124

  

The sending of children away through intercountry adoption results in a literal and 

metaphoric deletion of the child.
125

 This is done in an attempt to overcome the unease 

and discomfort that the presence of the child creates,
126

 as a means, perhaps of 

repressing the effects of the cultural trauma.
127

 One form of reaction to cultural trauma 

is to repress the trauma.
128

 Mookherjee gives a vivid account of how evidence of 

cultural trauma was hidden in Bangladesh through the hitherto legally forbidden 

provision of abortion and intercountry adoption of children conceived through rape.
129

 

Two purposes were achieved through these acts. Firstly, the children were removed 

from the national consciousness, both literally and figuratively: 

 

Whereas the wombs of women in the first months of pregnancy could be 

‗cleansed‘ through abortion, in the case of advanced pregnancies, women‘s 

wombs could only be made clean only by making the babies, once born, 

unavailable to the emotions of motherhood. The womb of the Bengali woman 

was made accessible not only by emptying it of the baby through birth, but by 

ensuring an emotional effacement. Thus, the women were kept away from their 

babies, the latter being further removed from Bangladesh through international 

adoption. 
130
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Secondly, the women were then able to be restored to what was deemed their rightful 

place in society, able to participate in and ‗be made available in the nation-building 

process‘
131

 as mothers to children who would be acceptable in the society.
132

  

Underscoring just how deliberate the sending of children in intercountry adoption was 

as a means to remove unwanted children, Bangladesh subsequently created laws that 

limit the sending of children through intercountry adoption.
133

 Intercountry adoption 

then was a time limited response to a cultural trauma, and seen as necessary to the 

successful formation of a new nation.
134

 

Exclusion takes on a particular poignancy in considering the dynamics of intercountry 

adoption and the processes that take a state to participation as a sending state—a sender 

of children from an excluded group. This chapter has considered the theory of exclusion 

offered by Estivill—a multidimensional and multi-linear process—which results in a 

portion of the population not belonging to the state‘s image—an image crafted in the 

state‘s charter.  

Yuval-Davis offers an analysis of belonging as part of a political process—belonging as 

a process that is in fact, the opposite of exclusion.
135

 When something is seen as 

belonging, whether on an individual or collective level, that sort of inclusion can be 

understood as the opposite or reverse of exclusion. Belonging is what happens when the 

forces of exclusion are mediated. 

Yuval-Davis says that belonging is in fact partially the result of political forces, and that 

those forces must be accounted for in any analysis of belonging
136

—or conversely, this 

chapter would argue—exclusion. Her position is echoed in the state motivational 
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theory—that exclusion results from, in part, the shaping of a state charter, whose 

contents are broadly political. Of course, sending a child in intercountry adoption can be 

understood as an extreme or perhaps the ultimate example, of exclusion, from a state:  

The politics of belonging involves not only the maintenance and reproduction of 

boundaries of the community of belonging by the hegemonic political powers 

but also their contestation and challenge by other political agents. It is important 

to recognize, however, that such political agents struggle both for the promotion 

of their specific projects in the construction of their collectivity and its 

boundaries, and at the same time, positions within and outside the collectivity. 

The politics of belonging includes also struggles around the determination of 

what is involved in belonging, in being a member of a community, and of what 

roles specific social locations and specific narratives of identity play in this. As 

such it encompasses contestations both in relation to the participatory dimension 

of citizenship as well as in relation of issues of the status and entitlement such 

membership entails.
137

 

 

This quotation highlights the complexity of what it is to ‗belong‘. In understanding the 

quality of the concept of belonging, the opposite concept of exclusion, and what that 

entails becomes more starkly clear. Belonging is not a simple matter of a decision to 

include some people and exclude others. It entails, as explained by Yuval-Davis, 

decisions on what belonging means—what characteristics and actions are needed from a 

person in a reciprocal demonstration of belonging: 

 

When it comes to membership‘s rights and responsibilities in the arena of the 

politics of belonging, the duties involved become much more ephemeral and 

actually become requirements, rather than mere duties. The central question here 

is what is required from a specific person for him/her to be entitled to belong, to 

be considered as belonging, to the collectivity.
138

  

 

In some sense then, the absence of those markers of belonging, as decided in this 

political process, set out the boundaries of exclusion—who cannot deliver, is not seen as 

having the ability to deliver, or does not possesses the requisite set of characteristics of 

                                                           
137

 Yuval-Davis (n 135) 205.  
138

  Yuval-Davis (n 135)  209 



193 
 

someone who belongs. The entire act of sending children in intercountry adoption can 

be seen as the expression of these politics of belonging—and of exclusion. Those 

children sent in intercountry adoption are those who are deemed to not belong.  

Intercountry Adoption Perpetuates the Effects of Cultural Trauma   
Intercountry adoption in particular can be seen as reinforcing and perhaps even 

exacerbating the effects of cultural trauma in the daily existence of individuals, families 

and communities and ultimately states through the sending of children in intercountry 

adoption.  These can be seen through an examination of the 5 characteristics that Stamm 

et al set out for events of historical trauma: 

 

(a) communal feelings of familial and social disruption, (b) existential 

depression based on communal disruption, (c) confusion toward owning 

ancestral pain accompanied by the temptation to adopt colonial values, (d) 

chronic existential grief manifested in destructive behaviours, (e) daily 

reexperiencing of the colonial trauma through racism and stereotyping, and (f) 

lack of resolution of the existential, communal pain
139

 

 

The last two points appear especially salient for consideration in the effects of cultural 

trauma and its relation to the sending of children in intercountry adoption.  

(e) ‗daily reexperiencing the colonial trauma through racism and 

stereotyping‘
140

— 

The theory presupposes that the act of sending children through intercountry adoption 

creates this condition by exacerbating the feeling and bringing cultural trauma 

persistently into the present, and through the sending of children making the sending 

itself a present act of cultural trauma.  

Eyerman discusses that there is a sense of ‗sorrow‘
141

 that underlies culturally 

traumatised groups.
142

 Sorrow and loss may permeate the essence of culturally 

traumatised groups, and the continual and additional loss that is brought about by the 
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sending of children through intercountry adoption is likely to exacerbate the feelings of 

sorrow, expressed or unexpressed.  

and (f) ‗lack of resolution of the existential, communal pain.‘
143

 

 

National Self-Esteem and Self-Image of Sending Countries  
 

 

Engaging in intercountry adoption as a sending country may do damage the self-esteem 

of a nation.
144

  It can be hypothesised that this is linked in part to the constant re-

infliction of damage of cultural trauma through intercountry adoption participation. This 

poor self-esteem as part of the national identity is also likely to perpetuate the 

constructions and chain of events which keep a state sending children in intercountry 

adoption. In other words, so long as the negative national self-identity continues, so, 

too, is the sending of children in intercountry adoption likely to continue. 

The sort of image a nation has of itself influence its choices in establishing its interests 

and can emanate from that state‘s experience in its relationships with other states:  

 

[Collective self-esteem] can be expressed in different ways…a key factor is 

whether collective self-images are positive or negative…Negative self-images 

tend to emerge from perceived disregard or humiliation by other states..
145

  

 

 

That collective self-esteem is part of a state‘s national interests was discussed earlier in 

this chapter. This raises the question of whether a state is motivated to engage in 

intercountry adoption as a sending state in an effort to raise its collective self-esteem. 

However, as discussed, a move to sending children in intercountry adoption does not 

raise state self-esteem; it has the reverse effect of creating a continuous cycle of re-

experiencing or re-inflicting trauma, and thus exacerbating the low self-esteem of the 

state. Given the power dynamics that can exist between the state to state relationship in 
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 Stamm and others (n 139) 94. Fierke also addresses this phenomena, relating of effects ‗where the 

group is left dazed, helpless and too afraid, humiliated or angry to even initiate the mourning process.‘ K 

M Fierke, ‗Whereof We Can Speak, Thereof We Must Not Be Silent: Trauma, Political Solipsism and 

War‘ (2004) 30 Review of International Studies 471, 482. 
144

 Fonseca (n 101) 38.  
145

 Wendt (n 9) 237.  



195 
 

intercountry adoption, discussed further in Chapter Six, sending children in intercountry 

adoption may be as embarrassing or humiliating to the sending state.  

 A certain level of low national self-identity and esteem then is needed for a state to 

send children in intercountry adoption. Steps taken to bolster national self-image are 

also likely to result in a reduction or halt altogether the sending of children in 

intercountry adoption.  

 

Wendt provides a reminder that  there are of course other influences on how state 

interests are defined, that these can also be defined as a result of ‗the international 

system‘
146

, such that how a state defines its interests are effected by both internal and 

external dynamics. Such self-perception by a nation is likely to be either a positive or a 

negative one.
147

 

 

Cultural Trauma in Sending Countries 
The theory posited here indicates that cultural trauma is a triggering event for a state to 

become involved in sending children through intercountry adoption. Is this true for the 

states that are involved in the comparative legal analysis of this thesis? The states that 

send children are China, Guatemala, India, South Africa, South Korea and the United 

States. Given what is known about the children that they send in intercountry adoption, 

can a link be established between a cultural trauma event and the children that are sent 

in intercountry adoption? 

 

Country Cultural Trauma 

Event  

Children Sent in 

intercountry 

adoption  

Links between 

children send 

and cultural 

trauma  

China Famine/Governmental 

Change  

Females, infant 

females 

Yes  

Guatemala Civil war waged 

against Mayans  

Mayan/Mayan 

heritage children  

Yes  

India Partition  Unclear 

demographics –

children appear 

Yes-given 

ethnic and 

religious 
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to be drawn 

from lower 

caste, already 

marginalised 

part of 

population   

tensions in 

partition, 

colonialism -

India has 

marginalised 

populations as a 

result of 

religious groups, 

caste systems 

and religious 

tensions  

South Africa Colonialism/Apartheid Unclear 

demographics, 

mostly black 

South African  

Relatively small 

numbers of 

children sent—

inactive sending 

state in 

comparison to 

others, 

especially in 

light of needy 

child population  

South Korea South Korean War  Initially children 

of mixed ethnic 

heritage—now 

children of  

Initially yes, 

now an 

entrenched 

practice 

(discussed in 

chapter Six )  

United States  Slavery of African 

Americans  

African 

American 

children 
148

 

Yes  

Figure 5.3 Cultural Trauma in Sending States  

 

                                                           
148 See R Eyerman, ‗The Past in the Present: Culture and the Transmission of Memory‘ (2004) 47(2) Acta 

Sociologica 159 on the cultural trauma faced by African Americans and in the United States.  On the high 

number of African Americans in state care see ‗African American Children in Foster Care‘ , United States 

Government Accountability Office, July 2007, http://www.gao.gov/new.items/d07816.pdf; on newstory 

on African American children sent in international adoption see ‗Canadians Look South to Adopt Black 

Kids‘, 24 August 2004, http://www.amren.com/mtnews/archives/2004/08/canadians_look.php;  see also 

D Roberts, ‗Adoption Myths and Racial Realities in the United States‘ in J Trenka,  J Oparah and  S  Shin 

( eds) Outsiders Within: Writing on Transracial Adoption ( South End Press, Cambridge, Massachusetts 

2006). 
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The occurrence of cultural trauma in each one of these states and its links to the state‘s 

involvement in sending children in intercountry adoption is an area noted for future 

research. Again, the purpose of the inductive grounded theory methodology is helpful to 

raise here. Grounded theory is a method of reaching higher abstractions to form a theory 

to explain events, and it is in this that the concept of cultural trauma is invoked. Cultural 

trauma is a concept that covers many of the themes revealed in the relational statements 

and appears to be the triggering factor in a state becoming involved in sending children.  

 

Receiving State Synopsis  

This section provides a synopsis and then full discussion on the events that lead a state 

into becoming involved with intercountry adoption as a receiving state. As with a 

sending state, there is a multi-event process that leads to a state becoming a receiving 

state. A state must go through all of these steps to reach the decision to engage in 

intercountry adoption as a sending state.  A state might have some characteristics or 

processes in common with these, but all of the theory components must be in place for 

the country to ultimately become engaged as an intercountry adoption receiving  state. 

1. A state reaches a plateau in its construction of national identity
149

 and has also 

achieved a position of economic prosperity and relative strength in its international 

relations.  

2. The state has a result of this permitted more influx of different kinds of people, has 

set up a Jacobin rather than syncretic nation, where the loyalty is to a central nation 

state and not to groups or subgroups. This is often reflected in a change of 

immigration policy that has a broader acceptance of immigrants without an 

emphasis on their ethnicity or countries that are seen as very similar.
150

 

3. The state determines that it can obtain a ‗collateral benefit‘
151

 in international 

relations through entering into intercountry adoption. A decision is made to enter 

into intercountry adoption relations with specific countries.  
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4.  The best interests of the child standard is invoked as basis for the process for 

receiving children through intercountry adoption.  

National Identity of Receiving States 
 

As discussed in this chapter, the internal identity of a state is never fixed, but always in 

a cycle of being constructed and re-constructed, but can reach a point of apparent stasis, 

as a point of low contestation. 
152

 This understanding of the receiving state‘s identity is 

important because it is the starting point of the process for a state to become a receiving 

state in intercountry adoption.  A state that has not entered into a phase of low 

contestation of its identity will not begin the process to enter into intercountry adoption 

as a receiving state. Likewise, it can be theorised that if a state enters into a phase where 

there is highly contested identity, that this will be the trigger for it to withdraw from 

involvement as a receiving state in intercountry adoption. Wendt says that  

 

From a constructivist perspective the mark of a fully internalized culture is that 

actors identity with it, have made it, the generalized Other, part of their 

understanding of Self. This identification, this sense of being part of a group or 

―we‖, is a social or collective identity. That gives actors in interest in the 

preservation of their culture. Collective interests mean that actors make the welfare 

of the group an end in itself...
153

 

 

 

In the sense of having  reached a point of stasis in internal identity, the idea of a fully 

internalised cultural as part of national identity is an important one in understanding the 

importance of an identity that is not being contested, and what the internalised view of 

the collective self is, and does.   

 

The view of who is seen as an Other has important implications for receiving states in 

intercountry adoption. De Souza explains that:  

 

the creation of an ―other‖ necessitates the creation of a ―same‖, the latter being 

accorded great power and status. The ―other‖ is seen as lowly and unsophisticated in 
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contrast to the dominant group, whose members are seen as civilized and superior. 
154

   

 

 

This is reflective of one of the motivations for receiving states to engage in intercountry 

adoption—an assertion of power and dominance. This sense is further heightened, for as 

Dubinsky explains: ‗The history of child welfare in the West suggests that child-saving 

has always been conferred a kind of nobility: there are vast and blinding pleasures 

attached to rescue.‘
155

 Intercountry adoption, with its more dramatic sense of salvage 

and rescue of a child that is othered—and can be rescued from the perceived dire 

consequences of that otherness—heightens this sense of nobility and rescue, and also 

serves to underscore the superiority of the rescuer.
156

 

 

National Type of Receiving States  
While at first glance it may seem that a state that values multiculturalism over national 

loyalties would be open to intercountry adoption as it is open to population diversity, a 

further analysis of this reveals the opposite in fact may be true. When a nation opens 

itself up to intercountry adoption, this is because the national identity appears to be 

static, giving the fundamental nature of the state as something that is immutable. In the 

national identity of receiving state, there is an over-riding basis for national 

identification that transcends differing groups within the nation. It is not a desire for 

diversity or subgroup identification that encourages states to become receiving states for 

intercountry adoption. Rather, a state opens itself up to intercountry adoption because 

the perceived effects of subgroup and ethnic identities have been muted by loyalties to 

the ideals and symbolism included in civic identity—where the ethnic identity, if not 

altogether gone, plays a more minor role in national identity.  The national interests that 

can be achieved through intercountry adoption outweigh any risks that might occur 

through a de-stabilisation of national identity due to the intercountry involvement. On 

the other hand, syncretic states with a highly contested national identity are thus likely 

to become receiving states in intercountry adoption.  
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This makes it unlikely that a state with a highly contested identity—that has not settled 

on an internal notion of what its identity is or should be—will become involved in 

intercountry adoption as a receiving state. Only after a state has reached a reduced point 

of disagreement about its identity is it likely to become in intercountry adoption. In 

other words, if it lacks the appearance of a fixed identity, it is unlikely to become 

involved in intercountry adoption.
157

  

 

 

Intercountry Adoption: Who Can be a Member of a Receiving State  
 

Selman comments on the observed links between intercountry adoption and 

immigration policies: ‗The growth of intercountry adoption in Spain has been associated 

with an increase in immigration and there is a need for more analysis of the similarities 

and dissimilarities between intercountry adoption and child migration.‘
158

 

This link is more than a casual one—it is one that is significant for an understanding of 

the process by which a state decides to become a receiving state in intercountry 

adoption. Such a decision, as the synopsis above shows, is far more complicated than a 

decision to extend membership to children in distant states. The best interests of the 

child s best interests are not a significant influence on a state decision to receive 

children through intercountry adoption.
159

 Factors that do appear to be key to the 

decision of a state to receive children through intercountry adoption include a state‘s 

perception of how it is constituted—how should members of that state be determined—

and issues related to achieving a stable internal identity and external status and position 

in its relationships with other states. Accordingly the best interests standard is not 

directly applied in the decision of the state to receive children, but is instead utilised as a 

justification to fulfil other national needs.  

                                                           
157

 See discussion in this chapter on formation of national identity.  
158

 P Selman, ‗Trends in Intercountry Adoption: Analysis of Data from 20 Receiving Countries, 1998-

2004‘ (2006) 23(2) Journal of Population Research 183, 189. 
159

 Dubinsky (n 109) 147; K Lovelock, ‗Intercountry Adoption as a Migratory Practice: A Comparative 

Analysis of Intercountry Adoption and Immigration Policy and Practice in the United States, Canada, and 

New Zealand in the Post W.W. II Period‘ (2000) 34(3) The International Migration Review 907, 909-910. 

See also generally, discussions on intercountry adoption engagement in Chapters Four and Five.   



201 
 

The links between intercountry adoption, migration and immigration have been 

observed by several researchers.
160

 Lovelock traces the development of receiving state 

intercountry adoption policies through the inclusion of intercountry adoption in national 

immigration policy.
161

 She argues that for many years, intercountry adoption policies 

were not developed outside of immigration policies such that the ‗welfare of a child of a 

different national origin and location‘
162

 was never the driving force behind the creation 

and implementation of these immigration policies.
163

  

Rather the inclusion of intercountry adoption as part of immigration policies served 

other national interests.
164

 At the same time, immigration policy is an essential 

instrumentality for the very occurrence of an intercountry adoption.
165

 Lovelock 

comments that  

Intercountry adoption can only take place if immigration policy facilitates the 

practice, and by extension, if the practice is in keeping with national 

objectives.
166

 

 

The primary motivation in the formulation of immigration policy and practices are to 

obtain benefits of some sort for the state.
167

 These benefits are ones that are congruent 

with perceived national aspirations, which are inclusive of a state‘s evaluation of ‗their 

relation to the international community and how their national objectives and practices 

shape or impact international standing, reputation and image.‘
168
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Inclusion of intercountry adoption in national immigration policies generally occurred 

along with other changes in more general national immigration policy.
169

 Just what the 

shifts in immigration policy represent is contested. Kaufman links immigration policy 

changes away from ethnic-based entry criteria have been linked by Kaufman to changes 

in how nations identify the basis of their existence.
170

  According to Kaufman, the shifts 

occur when nations identify themselves as having a civic rather than ethnic basis at the 

foundation of defining the nation.
171

 This suggests a linear view of national identity 

development and change that is not supported in a constructivist view.  

 On the other hand, Shulman, whilst not espousing a constructivist view on national 

identity formation, contests the argument that shifts in immigration policy reflect larger 

changes in national identity.
172

 Rather, he says, such policies are crafted by a limited 

and privileged powerful group of officials and that instead, immigration policies are tied 

to self-identified benefits of the nation,
173

 with possible economic and other benefits as 

the motivation for changing immigration policy.
174

 Shulman‘s view is consistent with 

that presented by Lovelock.  

 Regardless of whether immigration policy changes do reflect a change in national 

identity basis, an important question to consider is what events are necessary to bring 

about a shift in national identity basis? Kuzio remarks: 

Evolution from ethnic to civic nationalism is only likely to take place after the 

core ethnic group is self-confident within its bounded territory to open the 

community to ‗outsiders‘ from other ethnic groups.
175
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Although the idea of a linear shift of national identity is inconsistent with a 

constructivist account of national identity formation, there is still some valuable insight 

to be gained from the notion that a state must have achieved a certain sense of security 

and stability both within its internal composition and external relations before it 

embarks on the course of events that lead it to become a receiving state in intercountry 

adoption.  

Empirical work carried out by Jones and Smith sheds some interesting light on national 

identities. 
176

 In carrying out their work, they used ‗two dimensions of national identity: 

an ascriptive dimension resembling the concept of ethnic identity described in the 

historical and theoretical literature, and a voluntarist dimension closer to the notion of 

civic identity.‘
177

 The ascriptive dimension can be understood as close to the syncretic 

concept discussed earlier; and the voluntarist dimension as close to the Jacobin concept. 

The empirical quantitative results are remarkable for the added dimension of 

information they provide, and move understanding of national identity past the usual 

qualitative research on this subject.
178

  Their findings are that: 

...independently of individual differences in socio-demographic characteristics, 

the higher a country‘s degree of post-industrialism, the higher is the relative 

commitment of its population the more open and inclusive civic/voluntaristic 

dimension. This tendency is reinforced by a high degree of current military 

preparedness but weakened in countries with a history of relatively high 

involvement in external wars during the present century, where the 

ascribed/objectivist form of national identity has greater popular support. 

Support for the civic/voluntaristic dimension is stronger among the more 

affluent classes and, by extension, among political elites who tend to be 

disproportionately recruited from their ranks. The fact that immigrants also 

subscribe to this view of national identity highlights an enduring political 

multicultural countries. The native-born, who constitute the majority, tend to 

endorse a more closed version of national identity than do newcomers. This 

difference in emphasis is a potential source of internal conflict.
179

 

 

It is worth dissecting this synopsis of Jones and Smith‘s research against the discussion 

that has occurred in this chapter, and comparing it against the constructivist theory of 
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intercountry adoption, and looking closer at one of their concluding points as it relates 

to receiving countries.  

They conclude that a post-industrialism is aggregated to a national identity type that 

conflates with that of Jacobin. They indicate that this type is strong in nations that have 

not engaged recently in a war but do have a certain amount of military strength. This 

squares with the proposition that receiving states must have a certain economic and 

military attainment, along with an achieved Jacobin national identity.   

Based on the discussion in this chapter, including the results of the empirical 

quantitative work done by Smith in Jones, then it would appear that those states that 

have made the decision to engage in intercountry adoption as receiving states are those 

who have established a requisite amount of internal stability, including low fluctuation 

in national identity,   and a positive self-image, along with external global power and 

prestige— perhaps events that took shape at least in part during the Cold War.
180

   

 

Conclusion 

This chapter has provided a discussion on the elements that comprise the engagement in 

intercountry adoption for both sending and receiving states. While there are some 

common elements shared in the process, sending and receiving states take profoundly 

different routes to reach intercountry adoption. The formation of national identity plays 

a fundamental role in the process for both sending and receiving states. And of 

particular significance is the identity that a state develops, along with its national and 

international interests. Those play out to ultimately determine if a state decides that 

there is a benefit to engaging in intercountry adoption—not because of a humanitarian 

impulse, but because an engagement in intercountry adoption provides what Hathaway 

has identified as a ‗collateral benefit‘. Intercountry adoption engagement, whether as a 

sending or receiving country, helps further some other foreign policy interest of that 

state. The best interests standard takes its place in the process by simply being a foil for 
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the other interests that a state wants to pursue. Intercountry adoption is an adjunct 

activity, a means to an end, not an end in itself. It has only the meaning that is given to 

it as mutually constructed between a sending and a receiving state, that allows them to 

carry out their reciprocal aims in setting up intercountry adoption transactions.  
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Chapter Six-- The Best Interests of the Child in Intercountry 

Adoption: A Constructivist Theory  

 

Introduction  
 

This Chapter presents the answers to the research question that was posed at the 

beginning of Chapter One. It provides a theoretical answer to the questions of the 

motivations and influences on states to engage in intercountry adoption, and in turn, 

what effect those have on the interpretation and application of the best interests 

standard.  The answer is both complex and simple.  

Figure 6.1 above shows the journey of the best interests standard—and the interaction 

amongst the different actors in intercountry adoption who create and assign meaning, 

and then transfer that meaning through their interaction with other intercountry adoption 

actors.  

Theory statement 

States become involved in intercountry adoption through a complex cycle that involves 

formations of national identity and a desire to achieve certain relations with other states. 

Additionally, for eventual sending states, the process is triggered by an event of cultural 

trauma. For eventual receiving states, the process begins when a condition of relative 

stasis is reached in a state‘s identity. For states that do become involved in intercountry 

adoption, specific state to state relationships are formed to facilitate the exchange of a 

child. States formulate a shared meaning of the best interests standard between them, 

though, one state may bring more influence to bear upon that meaning than the other. 

States, while important and indeed the primary site for child exchange, are not the only 

actors in intercountry adoption. There are international level actors and domestic actors 

within the state who may or may not be linked to the state governmental apparatus.  

This theory is significant in that it provides a comprehensive roadmap for the way in 

which meaning is assigned to the best interests of the child standard as it is utilised in 

intercountry adoption. Intercountry adoption is itself a complex process. The process 

occurs at many different levels. There are international organisations and international 
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treaties that deal with intercountry adoption. There are domestic actors involved who 

are independent from states. Then there are state-linked actors, who also play a 

significant part in the delivery of intercountry adoption.  Intercountry adoption is 

something that is primarily however that occurs as a state-to state transaction of the 

child. Just as there is an exchange of a child in intercountry adoption, however, there is 

also an exchange and variation of meaning of the standard across the web of actors who 

are involved in intercountry adoption. The exchange and variation of meaning is not so 

straightforward a route as the exchange of a child from one state to another—though 

that state-to-state relationship does play a role in the creation and transfer of meaning.  

The best interests standard functions as a norm—and it is within a normative framework 

that the standard and its journey amongst a transnational network
1
 of actors is further 

analysed and discussed in this chapter.   

Within a normative context, the best interests standard can be understood as functioning 

as a ‗transnational regulation‘
2
, as defined by Cotterrell as a:  

Regulation that applies to (or is intended to affect directly) non-state actors 

(individuals, groups, corporate bodies) and is not restricted within the 

jurisdictional limits of a single nation state.
3
 

 

The best interests standard clearly meets this definition, as show by the diagram of the 

transnational network of intercountry adoption. It transcends being either an 

international law principle or a domestic law principle only. It is a standard that 

involves not only states, but non-state actors at both a state and international level. This 

makes it squarely placed then, within what Cotterrell calls ‗transnational networks of 

community.‘
4
 The networks have an important role to play in normative legitimacy, as 

Cotterrell speaks of the networks: 
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...transnational networks of community as producing or inspiring their own law, 

or at least, being in a position to give or refuse legitimacy to forms of regulation 

addressed to them or developed with reference to them.
5
  

 

The theory highlights the particularly important point that the meaning that is given to a 

standard in one setting is not the interpretation or application given to the standard in its 

usage. It also highlights the inevitability of the standard having multiple meanings at 

any given time. The reality is that the standard is given meanings by the many actors in 

the complex web of intercountry adoption in a dynamic process. Figure 6.1 outlines this 

web and the movements of meaning. The theory might best be described as outlining 

the web of intercountry adoption and where the best interests standard travels within 

that web, and with what effect.  The meaning is traced until it reaches what Wiener calls 

‗meaning-in-use‘
6
 where the best interests standard is being used in the actual decision 

making on the situations of individual children and whether or not they will enter into 

intercountry adoption.  

The Theory: Transnational Network of Intercountry 

Adoption and the Best Interests of the Child Standard  

Both the comparative legal analysis chapter and the elite interview chapter have 

presented substantial information on the intercountry adoption best interests standard. 

The comparative legal analysis chapter reveals that the best interests standard is used in 

state to state relationships as a means of achieving each state‘s international relation 

aims. Chapter Three likewise reveals intercountry adoption actors assign meanings to 

the best interests standard  which help meet overall organisational aims.  It describes a 

complex network of actors who are involved in intercountry adoption, including 

international organisations, domestic level non-governmental agencies, and domestic 

governmental branches. These actors each have different interests that motivate their 

participation in intercountry adoption. These interests are transmitted to normative 

meanings given to the best interests standard. What is the intersection of these two 
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theories, and their significance for understanding the best interests standard? This 

Chapter provides a discussion of an overall theory the best interests-standard –as  

transnational norm;  explaining the implications for these as the standard reaches its end 

users, those that put the standard to usage in their daily work on intercountry adoption 

involving individual children, including judges, lawyers and social workers.  

The theory presented here is the culmination and synthesis of the discussion presented 

in the preceding chapters. This again follows the diktat of grounded theory 

methodology, where data is examined through ever increasing abstractions to reach a 

theory that meets the constructivist theory aims of:  

...learning how, when, and to what extent the studied experience is embedded in 

larger and often, hidden positions, networks, situations and relationships. 

Subsequently, differences and distinctions between people become visible as 

well as the hierarchies of power, communication and opportunity that maintain 

and perpetuate such differences and distinctions.
7
 

 

This theory, as intended by Glaser and Strauss, ‗explains the studied process in new 

theoretical term, explicates the properties of the theoretical categories, and often 

demonstrates the causes and conditions under which the process emerges and varies, 

and delineates its consequences.‘
8
  

It is worth returning for a moment to re-examine the purpose of the thesis and the 

specific research question posed. The state level was selected for analysis because 

intercountry adoption in essentially an action of a state—whether sending or receiving. 

The importance of the state in intercountry adoption is explained by Signe Howell: 

...in recent times, the practice has also increasingly become the concern of the 

state Transnational  adoption activates one nation- state in a dialogical 

relationship with other nation-states, at the same time it has become a global 

process. The actual transfer of a child is no longer simply a transaction between 

the individuals concerned. Adoption across national borders has increasingly 

become a matter in which the state in both countries places an increasingly 

controlling role. Ultimate power to relinquish a child (a citizen) is held by the 

nation-state. It transfers these rights to another nation-state, which incorporates 

the child as its own citizen. 

                                                           
7
 K Charmaz, Constructing Grounded Theory: A Practical Guide Through Qualitative Analysis (Sage 

Publications Inc. Thousand Oaks, California 2006) 130-131 
8
 Charmaz (n 7) 7-8.  



210 
 

... 

Transnational adoption may thus be analysed as a two-way process between 

donor and recipient countries...
9
 

 

But there is activity at levels both within and beyond that of the state—of domestic 

organisations and of international organisations that are made up of more than one state.  

As shown by the transnational network theory, intercountry adoption is much complex 

and layered than the exchange of a child between two states, although that is a critical 

component of the theory. It is however, only one part of the intercountry adoption 

transnational network. As well there are choices made at the individual level, as 

indicated by Howell. That these choices are not always made voluntarily or knowingly 

on the side of a birth family has been highlighted in the discussion in the Comparative 

Law chapter. The net effects of individual actions are accounted for in decisions about 

national identity and state decisions on inclusion and exclusion.   

It is helpful here to briefly summarise the salient points from the final theory. The 

theory from state motivation theory emphasised the importance of state –to-state 

relationships in intercountry adoption engagement, after states go through a process that 

leads them to that engagement. The paired states mutually construct a normative 

meaning for the best interests standard. This co-created standard is imbued with  

normative meaning that meets the international relations aims of each state generally, 

and specifically vis a vis each other. The interview chapter revealed the transnational 

network  involved in intercountry adoption both internationally and domestically. This 

network of actors includes international organisations, domestic governmental branches 

and agencies, and other non governmental agencies. As well, this chapter revealed that 

there are predominant influences on the normative meaning given to the best interests 

intercountry adoption standard—that of the Hague Conference, and that of the United 

States—with varying emphasis on the links between subsidiarity of intercountry 

adoption and the best interests of the child standard.  

                                                           
9
 S Howell, The Kinning of Foreigners: Transnational Adoption in a Global Perspective (Berghahn 

Books, 2006) 229. 
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The theory presented here is an account of these influences, and provides an explanation 

of the processes that influence the interpretation and application of the best interests 

standard. This information is relevant for understanding the multiple influences upon 

intercountry adoption, something that is much more complexly involved that simply 

providing a home for children in need. Indeed, as revealed by this theory, intercountry 

adoption is anything but a simple exercise motivated purely by the desire to provide for 

children in need of a family.  
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Figure 6.1—Transnational Network of Intercountry Adoption and the Best 

Interests Standard  
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Figure 6.1 # 1 and #2 reflect a state‘s engagement in intercountry adoption as a result of 

the process outlined in Chapter Five. States become involved in intercountry adoption 

as a means of advancing national interests and relationships with other states; especially 

within that state- to- state relationships that are fundamental to the operation of 

intercountry adoption.  The normative meaning of the best interests standard is mutually 

constructed by the pairs of sending and receiving states that are necessary to the transfer 

of a child through intercountry adoption. The normative meaning is given to the 

standard in that instance that promotes the international relations issues that are pursued 

by each state, and more specifically, as between each other.  

However, a state‘s decision to engage in intercountry adoption as a sending or receiving 

state does more than trigger the mutual creation of normative meaning for the standard.  

A state that is engaged in intercountry adoption must deploy a wide range of actors in 

order to  actually implement its involvement in intercountry adoption.  These include a 

wide range of domestic actors, such as domestic governmental actors, agencies 

operating domestically and other adoption stakeholders.  These are shown in Figure 6.1 

# 3.  

Within the transnational network, the state is not seen as a ‗rational, unitary actor‘
10

  but 

as ‗a host of actors with distinct sets of institutional biases and predispositions that will 

lead them to favor different foreign policy priorities at any given time.‘
11

 Davis and 

Cortell acknowledge that their view of the state as consisting of multiple and perhaps 

conflicting parts is at odds with the usual way in which international constructivist 

theory has looked at the state. Those have typically treated the state as ‗a unitary 

actor‘
12

; and not accounted for internal divisions and components; nor yet how these 

might be important to normative meaning that is transferred between different settings.  

This also squares with the view that Weldes offers of the state in forming national 

interests—that the state is not a ‗unitary actor.‘
13

 She presents the view that meaning is 

not only created by interactions between states themselves, but by those individuals who 

                                                           
10

 J Davis and A Cortell, How do International Institutions Matter? The Domestic Impact of International 

Rules and Norms (1996) 40(4) International Studies Quarterly 451, 454; 472.  
11

 Davis and Cortell (n 10) 454; 472.  
12

 Davis and Cortell (n 10) 472.  
13

 J Weldes, ‗Constructing National Interests‘ (1996) 2(3) European Journal of International Relations 

275, 280.  
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act as state officials, who bring their own meaning into the equation. Weldes explains 

this: 

...state officials do not approach international politics with a blank slate on 

which meanings are written only as a result of interactions among states. 

Instead, they approach international politics with an already quite 

comprehensive and elaborate appreciation of the world, of the international 

system and of the place of their state within it. This appreciation, in turn, is 

necessarily rooted in meanings already produced, at least in part, in domestic 

political and cultural contexts.
14

 

 

The thesis and the theory produced do not, as discussed, treat the state as a unitary actor. 

Rather as described, the state is seen as having multiple components, which act and 

interact with other state components in the creation of normative meaning for the best 

interests standard.  

In the international transnational network, the different actors that comprise the state 

can be seen in Figure 6.1 #1, #3, and #7.  #1 shows the state the pair of sending and 

receiving states, while 3 is representative of both governmental and non-governmental 

actors that become involved in intercountry adoption. #7 represents yet another facet of 

the state, the end users of the best interests standard—those actors who are responsible 

for making the determination of whether a particular child should be sent or received by 

another country through intercountry adoption.  

The normative meaning created by states in their pursuit of foreign relations issues, as 

well as the normative meaning created by international actors influence the domestic 

level actors that actually put intercountry adoption into operation on a variety of levels, 

governmentally, to families, to children. In turn, these actors create their own normative 

meaning for the best interests standard. By no means is that normative meaning uniform 

across a range of domestic actors in a given state. As discussed in Chapter Three, each 

domestic actor may have differing individual interests, which in the case of a 

bureaucracy can include simply the self-survival of that agency. Those interests are 

reflected in the normative meaning that each domestic actor gives to the best interests 

standard.  Finally, normative meaning in use is created in the exercise of domestic 
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actors carrying out their work with intercountry adoption. Whether that norm usage is 

accepted as having legitimacy depends on the extent to which that norm usage is rooted 

within actual values and practices of the relevant community.   

Figure 6.1 #3 represents (state) level intercountry adoption actors. These are the ones 

who are essential for the implementation of intercountry adoption administration and 

operation. These include the actors that are involved in domestic legal and policy 

processes. It includes both governmental and non-governmental agencies.  

The theory is not only an account  of the creation of normative meaning at various 

junctures. It also focuses on the transfer of the standard from one context or domain to 

another, and what happens to the normative meaning assigned to that standard in the 

transfer process. The transfer itself becomes a dynamic that is part of the standard‘s 

normative meaning construction. Normative meaning does not transfer without being 

varied.  The very act of transfer creates interactional dynamics which shift and alter 

meaning.  Thus, the theory focuses not only on the creation of normative meaning in 

particular spaces, or with particular actors, but on the process of transfer of that meaning 

as part of the necessary process of a state becoming involved in  intercountry adoption. 

 

One thing that must be considered then is the ways in which an international norm is 

transferred into a domestic context—in this discussion  the international norm is the best 

interests standard with the normative meaning that is given to it by the Hague 

Conference. As shown by the discussion of the bilateral agreements, even non Hague 

Convention members are influenced by the normative meanings of the Conference and 

give some recognition to the normative meanings, even if the normative meaning is not 

wholly adopted by each state.  

 

6.1 # 4 shows actors at the international level.   The predominant, but not only, actor at 

the international level is the Hague Conference, as discussed in the Interview chapter. 

This is an international organisation as discussed in the interview chapter, which by 

definition is made up of more than one state member.
15

 Thus, actors from Figure 6.1 #1 

can also be part of 6.1 #4.  As well, domestic level actors that are not the state can take 

part at this level.  

                                                           
15

 See discussion on international organisations in Chapter Three.  
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Figure 6.1 #5 shows the normative meaning that is given to the best interests standard at 

the international level.  

Figure 6.1 #6 shows best interests standard normative meaning from state actors, each 

actor creating their own normative meaning.  

Figure 6.1 #7 shows the best interest standard end user normative meaning in use, the 

best interests standard as it is used in daily decisions involved in the situation of an 

individual child, whether that child should enter and be placed through intercountry 

adoption.  

 

Understanding Normative Cycles 

Interpretation of this theory past a descriptive level of understanding can be done by 

superimposing a framework for normative cycle—a framework that has been developed 

by Finnemore and Sikkink.
16

  As discussed below however the interpretation of the 

network does not rely solely on the Finnemore-Sikkink framework. The framework is 

augmented by complementary concepts throughout the discussion that aid in 

understanding the diffusion the intercountry adoption best interests standard.   One more 

important concept is important to keep in mind as that discussion ensues and that is the 

very nature of norms themselves ‗...norms entail a dual quality: that is they are both 

structuring and socially constructed through interaction in a context.‘
17

 This 

constructivist understanding of norms is critical to bear in mind as the discussion of the 

theory through the lens of a normative framework is undertaken.  

The literature review chapter discussed the importance of being able to ascertain where 

normative meaning is derived. Additionally, it discussed the importance of tracing 

different sources of normative meaning and the paths that norms take with that 

meaning. Critical constructivism has presented some frameworks for analysing this. 

However, the framework of the normative cycle is not relied upon exclusively and is 

                                                           
16

 M Finnemore and K Sikkink, ‗International Norm Dynamics and Political Change‘ (1998) 52(4) 

International Organization  877, 894-905.  
17

 A Wiener, ‗The Dual Quality of Norms and Governance Beyond the State: Sociological and Normative 

Approaches to ‗Interaction‘ (2007) 10 (1) Critical Review of International Social and Political Philosophy 

47, 49.  
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augmented with other theoretical discussion within critical constructivism as needed to 

explain the theory.  Alkoby explains this need 

 

Defining in more precise terms the origins of norms and the preferred image of 

the international society that ought to share them is not a mere exercise in 

political theorizing. It would provide a justification for why existing norms 

ought to spread (rather than only showing implicit sympathy for their diffusion) 

and in what way, as well as suggest how (and which new norms may be 

constructed in the future. This, in turn, has direct bearing on the choice of 

mechanism for normative change.
18

 

 

Thus, according to Alkoby, a network map shows the routes by which normative 

meaning is transferred, but also how and  where new meanings can be and are 

constructed.  

 

Wiener also comments on the importance of being able to ‗identify patterns of 

interpretation‘
19

 of normative meaning. 
20

 She argues that the 

transfer between contexts enhances the contestation of meaning, as differently 

socialised individuals—for example politicians, civil servants, parliamentarians, 

lawyers, lobbyists, journalists, and so on—who have been trained in a variety of 

traditions and have been socialised in different day-to-day circumstances seek to 

interpret them. ...once norm interpretation and implementation happen in various 

contexts (which is usually the case when researching the role of norms in the 

international realm), the meaning attached a norm is likely to differ according to 

the respective experience with norm-use. It is therefore important to recover the 

crucial interrelation between experience with and enactment of meaning in use. 
21

 

 

She points out that normative meaning given when the norm is applied or used is 

different than the meaning it is given in different contexts, and that it is important to be 

able to pinpoint where and how meanings change. Again the transnational network 

presented in this thesis provides that ability.  

 

Whilst it is beyond the scope of this thesis, the research that is called for by Wiener on 

normative meaning and transfer of meaning through contexts is an important one, and a 

potential next research step on the intercountry adoption best interests standard.  

                                                           
18

 A Alkoby, ‗Theories of Compliance with International Law and the Challenge of Cultural Difference‘ 

(2008) 4 Journal of International Law and International Relations 151, 178. 
19

 Wiener 2009 (n 6) 181.  
20

 Wiener 2009 (n 6) 181.  
21
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Three Phases of Normative Cycle  

 

This section briefly outlines the three phases of this normative framework, and then 

returns to a discussion of the theory within it. As will be discussed, there is nothing 

automatic about progression of a norm through the cycles.  Not all norms make it 

through the three phases of the cycle
22

, which is described by Finnemore and Sikkink:  

 

Norm influence by be understood as a three-stage process...the first stage is 

―norm emergence‖; the second stage involved broad norm acceptance, which we 

term...a ―norm cascade‖, and the third stages involves internalization. The first 

two stages are divided by a  threshold or ―tipping point‖, at which a critical mass 

of relevant state actors adopt the norm.
23

 

 

While the Finnemore-Sikkink framework was developed to apply to international 

norms, it can easily be used to explore both domestic and international norms, and 

utilised to explore the important part of the cycle that involves the transfer of a norm 

from one setting to another.  The transfer of normative meaning from one domain to 

another is an important part of the transnational network.  The diagram shows that the 

standard has three different normative meanings assigned, by three different sets of 

actors, to finally emerge in the end-user‘s application of the standard in deciding if an 

individual child should enter into intercountry adoption. Figures 6.1 #1, #3 and are 

representative of the second stage of the norm cycle, the norm emergence stage, whilst 

Figures  6.1 #2, #5 and 6 are representative the normative meanings created in this 

cycle, by and between the entities at figures  6.1. #1, #3, and #4.  

Figure 6.1# 7 is representative of the third stage of the cycle, internalization. At this 

stage a new issue enters into the discussion, which is the legitimisation of the norm.  

Stage One--The Creation of Norms: Not From ‘Thin Air’  

 

                                                           
22

 Finnemore and Sikkink (n 16) 895 
23

 Finnemore and Sikkink (n 16) 895.  
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Finnemore and Sikkink discuss the way that norms are produced by agents—referred to 

as norm entrepreneurs who act to bring the situation where a potential new norm first 

appears: 

 

.....two elements seem common in the successful creation of most new norms: 

norm entrepreneurs and organizational platforms from which entrepreneurs 

act...Norms do not appear out of thin air; they are actively built by agents having 

strong notions about appropriate or desirable behavior in their 

community...Norm entrepreneurs are critical for norm emergence because they 

call attention to issues or even ―create‖ issues by using language that names, 

interprets and dramatizes them....it is very difficult to explain the motivations of 

norm entrepreneurs without reference to empathy, altruism, and ideational 

commitment...Often, however, entrepreneurs work from standing international 

organizations that have purposes and agendas other than simply promoting one 

specific norm. Those other agendas may shape the content of the norms promote 

by the organization significantly.
24

 

This stresses that norms do not simply come from nowhere, but instead, are created for 

specific reasons by certain entities, which have their own motivations for bringing these 

norms to the fore in the first place.  

Norm meaning adoption has three sources in this theory—the intercountry adoption 

state-to-state dyad at 1, domestic level intercountry adoption actors at  Figure 6.1 #3, 

and international actors at  Figure 6.1 #4.  

Stage Two: Norm Cascade 

 

Finnemore and Sikkink describe the second stage of the normative life cycle as the 

norm cascade: 

 

 

The second stage is characterized more by a dynamic of imitation as the norm 

leaders attempt to socialize other states to become norm followers. The exact 

motivation for this second stage where the norm ―cascades‖ through the rest of 

the population ( in this case, of states) may vary, but we argue that a 

combination of pressure for conformity, desire to enhance international 

legitimization, and the desire of state leaders to enhance their self-esteem 

facilitate norm cascade. At the far end of the norm cascade, norm internalization 
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occurs; norms acquire a taken-for-granted quality and are no longer a matter of 

broad public debate.‘
25

 

 

 

 

After a norm is created, what happens? And what influences what happens? These are 

the points that are picked up by Finnemore and Sikkink in the second phase of the 

normative lifecycle, the norm cascade. They emphasise that normative ‗change at each 

state...is characterized by different actors, motives and mechanisms of influence.‘
26

  At 

Stage Two, these actors as ‗states, international organizations, networks‘ and their 

motives are ‗legitimacy, reputation, esteem.‘
27

 

 

A norm moves from stage one to stage two when the norm has reached ‗a threshold or 

tipping point.‘
28

 This is reached for international norms when it has been adopted by a 

sufficient number of states.
29

 This sufficient number has been
30

 shown by quantitative 

research to be a minimum of ‗one-third of the total states in the system.‘ But beyond 

this, there is another factor. Whether this tipping point is reached relies not only on  

how many states, but ‗which states adopt the norm. Some states are critical to a norm‘s 

adoption, others less so.‘
31

 With reference to the best interests standard, for instance, it 

seems that having the United States adopt the normative meaning that underscored the 

importance of subsidiarity was not critical to that normative meaning becoming 

widespread—indeed reaching the third stage of the normative lifecycle.  Finnemore and 

Sikkink go on to describe the shift of a norm from stage one to stage two of the 

normative lifecycle: 

Up until the tipping point, little normative change occurs without significant 

domestic movements supporting such change. After the tipping point is reached, 

however, a different dynamic begins.  More countries begin to adopt new norms 

more rapidly even without domestic pressure for such change....States, however, 
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are not the only agents of socialization. Networks of norm entrepreneurs and 

international organizations also act as agents of socialization by pressuring 

targeted actors to adopt new policies and laws and to ratify treaties and by 

monitoring compliance with international standards.
32

 

 

Finnemore and Sikkink‘s normative lifecycle is focused on international norms. This 

thesis uses it to explore normative meaning in both international and domestic settings. 

Finnemore and Sikkink are clear that the mechanisms that account for normative 

processes in domestic and international settings have much in common. They reference 

that research has revealed that  

there is more similarity in the way norms and law work domestically and 

internationally than IR scholars have ever thought. IR scholars have generally 

assumed that the existence of a coercive state able to enforce laws made 

domestic order very different from international order..A prominent group of 

legal scholars at the University of Chicago, however, now argue that, even 

within a domestic setting, making successful law and policy requires an 

understanding of the pervasive influence of social norms of behaviour. This is a 

particularly compelling insight for IR scholars, since the international system is 

characterized by law and norms operating without direct punitive capacity.
33

 

This section discusses the second stage of the normative life cycle in regard to the 

theory presented.  It looks at the role of the multiple actors in this stage of normative 

adoption of the best interests of the child standard.  It looks at the normative meaning in 

state-to state dyads, normative meaning that is advanced by domestic level and 

international level actors, and what happens with the transfer of normative meaning 

between domestic and international settings.  

Norm Meaning by Intercountry Adoption State-to-State Dyad  

The best interests standard is given normative meaning that facilitates the 

accomplishment of international relations goals between two states. In this way, the best 

interests standard has a normative meaning that promotes the relationship between the 

two states in question and is mutually constructed between them. As discussed in 

Chapter Four, one state may be dominant over the other in this relationship. However, 

the normative meaning that is generated here is not guaranteed to stay intact. In fact, in 
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the second phase of the normative lifecycle—the norm cascade-- the opposite is true 

with the transfer of the standard to other contexts. The particular dynamics of state –to- 

state relations can influence what normative meaning is given to the best interests 

standard at this juncture of the transnational network.  

The actual relationship between the states in the dyad can take on particular significance 

on the normative meaning that is given to the best interests standard. Here the concept 

of an ‗informal empire‘
34

 relationship between two states can exist. Not all state dyads  

formed in intercountry adoption exchange are in relationships of informal empire. The 

dynamics of this particular sort of relationship between state dyads has particular 

pressures brought to bear on normative meaning, and offers insight into some long-

standing intercountry adoption issues. Wendt and Friedheim offer a definition of 

informal empire: 

...informal empires are regional and multiple. In the postwar period, the three 

principal informal empires have been those of the United States, the Soviet 

Union and France, but there are other, more local examples as well. .. 

A necessary condition for informal empire is a distribution of military power so 

unequal that a more powerful state actor has the material capacity to provide 

security to a weaker one. The territorial rights distributed by the institution of 

sovereignty help constitute these capacities, and to that extent it is prior to 

informal empire. Sovereignty should not be seen as a given, first principle in the 

analysis of informal empire, however, since through its effects on state identities 

and interests informal empire helps create the conditions under which one state 

actor needs security assistance from another. This makes power disparities 

socially meaningful and compromises de facto sovereignty. After all, the vast 

majority of materially unequal dyads in the states system are not informal 

empires. In order to initiate an informal empire, a more powerful state must 

intervene in a weaker one with the object of creating a regime friendly to it. This 

can occur without the weak state‘s consent...or with its consent...
35
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T Biersteker and C Weber (eds) State Sovereignty as Social Construct, (Cambridge University Press, 

1996)  248. 
35

 Wendt and Friedham ( n 34) 248-249. The idea of a type of informal empire relationship existing in 

intercountry adoption has been raised by  T Hubinette ‗From Orphans to Babylifts: Colonial Trafficking, 

Empire Building and Social Engineering‘ in  J Trenka, J Oparah and S Shin Outsiders Within: Writing on 

Transracial Adoption ( South End Press, 2006) 145 and T  Perry, ‗Transracial and International Adoption: 

Mothers, Hierarchy, Race and Feminist Legal Theory’ (1998) 10 Yale Journal of Law and Feminism 

101although not specifically indentifying the relationship as such. Perry comments  that ‗The United 

States never formally held colonies in Latin America. Nevertheless our [the United States‘] government 

had strong military ties to numerous governments in that area of the world. …The United States has also 

been a dominant military force in a number of Asian countries, such as Korea and Vietnam where many 



222 
 

 

What is the relevance of the existence of a relationship of informal empire to 

intercountry adoption? It has several potential implications for how not only the 

exchange of children but the best interests standard is constructed and managed between 

the states. Informal empire is said by Wendt and Freidheim to be brought about by the 

stronger state seeking to create a friendly relationship within a weaker state, but it is 

also possible, although not brought up by Wendt and Freidheim , that the weaker state 

as well desires an amiable relationship with the stronger one, and that the intercountry 

adoption exchange of children is one way to shore up such a relationship.
36

 Hubinette 

remarks that: 

In 1980 the new [South Korean] government outlined a new approach to 

international adoption, integrated with in the so-called nongovernmental foreign 

policy to expand the emigration program and further develop friendship ties with 

Western allies.‘
37

 

 

The relationship of informal empire has an impact on the national identity of the 

dominant state:  

Through a variety of mechanisms informal empire also has effects, perhaps less 

profound, on the identity and interests of dominant state actors. Clients may 

become actively involved as a form of lobbyist influencing the domestic policy 

of the patrons. ...Finally dominant state actors may develop narratives that 

justify their role to others and themselves (manifest destiny, white man‘s burden, 

and so on, ) and that affect national conceptions of self. Informal empire is a 

codependency, even though it is hierarchical.
38

 

                                                                                                                                                                          
internationally adopted children have been born. The kind of economic and military relationships that the 

United States has had with some third-world countries can engender the same kind of cultural imperialism 

that results from more formal colonial relationships. As troubling as it may be for many to admit, a 
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are simply saving unfortunate third-world children by bringing them out of primitive, impoverished and 
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generally M Mutua, ‗Savages, Victims, and Saviors: The Metaphor of Human Rights‘ (2001) 42(1) 

Harvard International Law Journal 201,   who discusses the themes of rescue and superiority of in the 

operation of international human rights.  
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Not every state to state relationship between sending and receiving states in intercountry 

adoption is marked by unequal power dimensions—but it is enough of a potential 

occurrence between sending and receiving states to merit further discussion, and to 

determine what the implications and challenges are for the construction of a legitimate 

best interests standard.  As the discussion below on ‗informal empire‘ indicates, many 

of the themes within informal empire relationships are redolent as themes in 

intercountry adoption, such as the rescue of children and the superiority of the stronger 

nation.
39

 

 The discussion also points out the relevance of identifying possible relationships of 

informal empire, and being cognizant of the power unbalances that might not only exist 

between states, but sustain the intercountry adoption relationship,
40

 even if not rising to 

the level of an informal empire relationship.  

  Wendt and Friedheim‘s observations on the co-dependent nature of informal empire 

provide revelatory insight on the  nature of intercountry adoption when it occurs 

between states in a relationship of informal empire. This means that intercountry 

adoption itself is a product of as well as an enabler of the co-dependent relationship, and 

that at some level the continuance of intercountry adoption is as important for the 

continuance of the co-dependent informal empire relationship as the informal empire 

relationship is to the continuance of intercountry adoption. Thus, there would be great 

reluctance by either partner state in the informal empire relationship to disengage from 

the intercountry adoption operations that have been created.  

In the situation with the best interests standard, it can be theorised that states have 

selected to follow the Hague Convention normative meaning because it fulfils one or 

both of these reasons—it increases their standing with and among other states and it 

enhances national self esteem. In the case of the United States, it can  be theorised that 

until it put the Hague Convention into effect, and even following, the decision to give 

short shrift to subsidiarity as part of the best interests standard is linked to decisions 

about its international standing and international reputation—but as shown, in the 

comparative law chapter, the United States sees its involvement as a receiving state in 
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intercountry adoption related to issues of national prestige—that bringing a child to the 

United States is a way to enhance  its standing among nations, and emphasis its position 

as a leader in the international arena. From that standpoint, its goals are accomplished 

when it is as simple and quick as possible to bring a child into the United States from 

another state—making subsidiarity a needless stumbling block for accomplishing its 

goals.  

Thus, the United States exclusion or minimisation of subsidiarity as part of the 

intercountry adoption best interests standard is congruent with its motivations for 

becoming an intercountry adoption receiving state.  While this position stands in stark 

contrast to the normative meaning promoted by the Hague Conference, it is completely 

consistent with the United States‘ motivations to become involved as a receiving state.  

And what about those states with which the United States has or had formed bilateral 

agreements—what were their motivations for adopting the same norm as the United 

States, in derogation from the norm that was promoted by most of the international 

community? Answers might be found in the existence of a relationship of informal 

empire between the United States and those states with whom it entered into bilateral 

agreements. The states sending children to the United States might then have had had a 

goal of cementing relationships with the United States, specifically, rather than the 

international community at large. The sending state may see its self –esteem as being 

enhanced by strengthening the relationship with the dominant state in the informal 

empire relationship—the United States—and as well, there may well be pressure from 

the United States to agree to that normative meaning.  

The existence of an informal empire relationship between states can explain at least two 

perplexing phenomena in intercountry adoption: the apparently entrenched nature of 

intercountry adoption in some sending states,
41

 and the prevalence of particular patterns 

of exchanging children between specific states.  

Wendt and Friedheim‘s account of the ‗informal empire‘
42

 relationship that can exist 

between states in international relations
43

 provides a basis for understanding different  
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exchange patterns of children between specific receiving and sending states.
44

 Some 

states send a large majority of children to a few particular receiving states, whilst there 

are more diffuse destinations for children from other sending states.
45

 What accounts for 

the difference in these well-established patterns in the exchange of a child? Considering 

the model of ‗informal empire‘ against these phenomena reveal some interesting 

subterranean dynamics in intercountry adoption—reinforcing that the best interests of 

the child is ultimately a tool of and an expression of relationships between states.  The 

existence of a pattern where a state sends the majority of its children to a specific state, 

or to a few specific states, is suggestive of the existence of an informal empire 

relationship between the sending state and the receiving state or states.  

When a state says that its receipt of children through intercountry adoption is done for 

humanitarian or rescuing motives, then this is a signal for the existence of an informal 

empire relations ship in the dyad of the sending and receiving states. This recalls the 

discussion in Chapter Four where the United States‘ reception of children is given this 

motivation, because this is in keeping with the image and identity that the United States 

wishes to have in the international community.
46

 

But where the destination states of children from a particular sending state is diffuse, it 

is likely that the sending state is not in an informal empire relationship with any of the 

receiving states, or indeed, with any state at all.  China is an example of a sending state 

that fits this profile of not being in an informal empire relationship. It is not in a 

subordinated position vis a vis other states such that it would fit within the definition of 

informal empire. While China sends a large number of children in intercountry 

adoption, it sends them to a large number of different states, rather than to just a 

particular few. 
47
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Guatemala, on the other hand, sent 95% children in intercountry adoption to one 

particular state—the United States.
48

 The military relationship between the United 

States and Guatemala is discussed in the comparative law chapter.
49

 Although on-going  

intercountry adoption between the United States and Guatemala has ceased
50

; while the 

exchange of children was on-going, it is a profile that very much fits the description 

given of an informal empire relationship between these two states. 
51

 

It also has an impact on the behaviour and national identity of the subordinate state with 

ramifications for the lack of legitimacy of the best interests standard :  

 

In informal empire, the political-military dependence of subordinate on 

dominant state actors reduces their accountability to society, and, as such, 

undermines the authority relationship between state and society characteristic of 

the sovereign state. Subordinate state actors do not need to worry about domestic 

legitimacy as much as substantively sovereign states do, since they can depend 

on external coercive support, which enables them to reduce their compromises 

with, and if necessary repress, opposition groups in society. Indeed, the 

legitimacy they have to worry about may be more external than internal. In 

effect, informal empire constitutes a subordinate state apparatus that is alienated 

from its society. This, in turn, may have the effect of creating at least latent 

nationalistic groups that might not otherwise exist in society, and setting in 

motion state-society conflicts that ultimately destroy a client state.‘
52

 

 

Thus, the informal empire relationship acts to create a governance structure that is 

estranged and isolated from the society at large, and does not seek its strength in 

governance from larger society. Because of this, the government may feel little to no 

pressure to have a best interests standard rooted in a sense of legitimacy as constructed 

by society as a whole. It can construct a best interests standard tailored to its specific 

and narrow aims, which may be wholly out of touch with what the people in the state 

would consider as a legitimate meaning for the standard. The standard as designed by 

the governing elite would have little relevance to the rest of the populace, and take no 
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account of their beliefs or meanings—it would be created in a vacuum, where the 

standard‘s construct would be wholly disconnected from those whose lives it impacts.  

There is little pressure brought to bear from within on a weaker state in an informal 

empire relationship to have legitimate norms.
53

  Wendt and Friedman observe that these 

states ‗can depend on external coercive support, which enables them to reduce their 

compromises with, and if necessary repress, opposition groups in society.‘
54

 Until its 

cessation, the intercountry adoption relationship between the United States and 

Guatemala might be considered to have operated in this vein, with consequent 

ramifications for the operation of intercountry adoption and the inability of the Mayan 

population group to react to intercountry adoption abuses.
55

 

Norm Meaning by Domestic Intercountry Adoption Actors and 

International Actors 

It is not only state dyads that create normative meaning for the best interests standard. 

As shown in the transnational network diagram, there are two other sites of normative 

meaning for the standard. These are domestic level actors, both state and non state 

actors, and international actors.  

Domestic level actors, which can be both state and non-state entities as well as 

international actors also generate normative meaning for the best interest standard. As 

discussed, organisations can bring a particular pressure to bear in the creation of norms 

or normative meaning.
56

   

Domestic level actors respond to the aims of their particular organisation. As discussed 

in Chapter Three, bureaucracies are motivated in no small part simply by self-

preservation interests. The normative meaning that they generate is likely to reflect 

interests and meanings that in turn augment, among others, the self-preservation 

interests of the bureaucracy of a domestic level actor. Some of the agency actors in 

Figure 6.1 #3 have their own business interests, as discussed in the Chapter Three,
57
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including the promotion of adoption through what Cartwright identified as an ‗image 

culture‘. 
58

  Business interests, self-preservation interests of a bureaucracy, and the need 

to promote the business of adoption in a certain way to a certain market all influence 

what normative meaning an agency will both adhere to and promote.  

International organisations, such as the Hague Conference on Private International Law, 

also have a particular role to play in norm meaning. The Hague Conference focuses on 

many aspects of private international law, not only on intercountry adoption, and these 

other focuses may impact how it interprets and promotes understandings of the best 

interest standard in intercountry adoption.
59

 But international organisations such as the 

Hague Conference, and in turn, the Convention it has developed on intercountry 

adoption can have a very significant influence on the interpretations given to the best 

interests standard—transcending the involvement of states that have put the Convention 

into force—because of the resources and position it can muster—its use of ‗expertise 

and information to change the behavior of other actors.‘
60

 The interpretation of a norm 

that is given by an international organisation thus can be highly influential over how 

other actors involved with the norm decide to interpret and use the norm
61

--suggestive 

of the Hague Conference having a very influential role on how the best interests 

standard as a norm is interpreted—even amongst states that do not have the Hague 

Convention in force, or in those adoptions that do not fall within the ambit of the 

Convention.  

But, as Finnemore and Sikkink point out, the international organisations cannot act 

alone in bringing these norms to fruition.
62

 Even the very influential Hague Conference 

does not act alone —it must bring state actors and other organisations into the fold to 

bring its desired best interests normative meaning into effect. 
63

  It is necessary for 

international organisations such as the Hague Conference to ‗secure the support of state 

actors to endorse their norms and make norm socialization a part of their agenda.‘
64
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Within Chapter Three the question was raised as to what happens to a state‘s 

international relations aims, once the functional operation of intercountry is delegated to 

different state bodies, and even to bodies outside of the governmental structures, such as 

agencies.
65

 What influence on the meaning of the standard would there be from the self-

interests of these other bodies within the state level government and the domestic level 

actors?  

International organisations interact with states, as shown in the chart by the links 

between Figure 6.1 # 1 and #4, and #3 and #4. This interaction was also a focal point of 

discussion in Chapter Three.  
66

 The transfer of normative meaning between 

international and domestic domains is an important part of the theory discussion in this 

chapter.  

Chapter Three concludes with the observation that additional layers of actors that are a 

necessary part of a state‘s intercountry adoption involvement bring their own interests 

and identities into the intercountry adoption process, which in turn shape and are shaped 

by normative meaning that is given to the best interests standard.  

There is a close and constant relationship between domestic norms and international 

norms such that the understanding of one is impossible without taking into 

consideration the working of the other, and the ‗filters‘
67

 through which the norms pass 

through as they are transferred:  

Domestic norms, however, are deeply entwined with the working of 

international norms. Many international norms began as domestic norms and 

became international through the efforts of the entrepreneurs of various 

kinds...In additional, international norms must always work their influences 

through the filter of domestic structures and domestic norms, which can produce 

important variations in compliance and interpretation of these norms.
68
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Transfer of Normative Meaning  

Researchers in addition to Finnemore and Sikkink have considered the issue of 

normative transfer and will be considered in this section along with the work of 

Finnemore and Sikkink, whilst still working within the rubric of Stage 2 of the 

normative lifecycle.  

Since normative meaning does not transfer unchanged from an international to domestic 

domain, and does not in fact enter domestic domains with a uniform or universal 

meaning,
69

 it is critical to give due consideration to this transfer.  In what ways are 

international norms transferred to domestic domains? This may seem too 

straightforward a proposition to consider, but in fact, it is anything but. Wiener contends  

the  contested meaning of norms when the norm is shifting from an international to a 

domestic setting ‗transfer between contexts,  that the meaning of norms becomes 

contested as differently socialized actors, for example, politicians, civil servants, 

parliamentarians, or lawyers trained in different legal traditions seek to interpret 

them.‘
70

  

Wiener discusses the  contested meaning of norms when the norm is shifting from an 

international to a domestic setting ‗transfer between contexts,  that the meaning of 

norms becomes contested as differently socialized actors, for example, politicians, civil 

servants, parliamentarians, or lawyers trained in different legal traditions seek to 

interpret them.‘
71

 

Transfer from International to Domestic Domains  

 Since normative meaning does not transfer unchanged from an international to 

domestic domain, and does not in fact enter domestic domains with a uniform or 

universal meaning,
72

 it is critical to give due consideration to this transfer process.  In 

what ways are international normative meanings transferred to domestic domains? This 

may seem too straightforward a proposition to consider, but in fact, it is anything but.  

Cortell and Davis have identified two ways in which this occurs: ‗the actions and 
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interests of state and/or societal actors; and the incorporation of international rules and 

norms into national laws.‘
73

  

In other words, the domestic level actors can  bring an international norm into the 

domestic sphere. This is a critical observation when considering the web theory—

showing that there is a transfer of normative meaning from international actors to 

domestic actors. 

 

Both pathways by which international rules become relevant domestically 

depend on the interests of state and societal actors.
74

  

 

Davis and Cortell  argue that the domestic conditions of a state have a strong bearing on 

what happens to a norm that has transversed from an international setting to a domestic 

one.
75

  

The international normative meaning of the best interests standard may well become 

part of national law, or it may enter into the policy structures of the government; or may 

be blocked from effectively becoming part of the government policies or national law, 

as in the case of the United States, which has its own normative meaning for the best 

interests standard that is apposite to that of the Hague Conference international 

normative meaning. In any event, it is worth considering the Cortell-Davis discussion 

on these transfer pathways and how they influence the norm.  

They argue that ‗the preference of government officials and private commercial 

interests do not at all times translate directly into the state‘s policy choices. Instead, 

these preferences are mediated by the domestic structural conditions that prevail during 

the policy debate.‘
76

  

They conceive of the domestic structure has having two components, the ‗organization 

of decision-making authority‘
77

 and ‗the pattern of state-societal relations.‘
78

  The 

internal devising of these two elements can have a significant influence on the path a 

norm takes once it enters the domestic sphere. How these internal components are 
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composed in a state can vary. In the case of decision-making this can be ‗decentralized 

to centralized depending on the number of bureaucratic agencies, ministries, or other 

arms of the governmental apparatus that are accorded authority over an issue‘.
79

 State-

societal relations are said to ‗var[y] along a continuum, one that ranges from close to 

distant.  State –societal relations are distant when societal actors are excluded from 

policy formation....close state-societal relations result when administrative, regulatory 

or legislative decision-making procedures incorporate societal actors or their interest 

into the policy-making process.‘
80

 

Reasons For Norm Adherence  

As referenced at the beginning of discussion of the second stage of the normative 

lifecycle Finnemore and Sikkink discuss three factors that contribute to norm adherence, 

these being ‗legitimation, conformity and esteem‘
81

 How and why these are effective 

factors in norm adherence relate to state identity and state interests.
82

 Thus, Finnemore 

and Sikkink advance the proposition that 

 

states comply with norms in stage 2 for reasons that relate to their identities as 

members of an international society. Recognition that state identity 

fundamentally shapes state behaviour, and that state identity is, in turn, shaped 

by the cultural-institutional context within which states act, has been an 

important contribution of recent norms research.‘
83

 

 

The idea of legitimation in normative adherence, as contributing to a state‘s stability, 

not unlike the link between stability and national identity: 

 

Scholars have long understood that legitimation is important for states and have 

recognized the role of international sources of legitimation in shaping state 

behavior...We argue, though, that states also care about international 

legitimation because it has become an essential contributor to perceptions of 

domestic legitimacy held by a state‘s own citizens. ...Thus, international 
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legitimation is important insofar as it reflects back on a government‘s domestic 

basis of legitimation and consent and thus ultimately its ability to stay in power. 
84

 

  

This relates to elements presented in Chapter Five of a state‘s development of a charter, 

and the importance of the charter in the establishment of the national identity of a state. 

However, noting Bornman‘s comment that a lack of an agreement as to just what that 

national identity should be can bring about ‗crisis of national legitimacy, that is a sense 

among certain sections of society that the defined national community is 

―inappropriate‖‘
85

,   whether a state is internally perceived to be legitimate has to do 

with both external and internal forces—the state‘s acceptance and place in the 

international community and the state‘s citizens perception that the charter that is in 

place is acceptable and desirable.  

Inasmuch as domestic normative adherence supports or threatens a particular formation 

of national identity, then, national legitimacy can either be solidified or shattered. The 

complex network and interlinking of national identity, national legitimacy and the 

stability of a state can thus be additionally influenced by choices about normative 

adherence. 

Recalling the discussions in the Theory Chapter, whether a state‘s charter is Jacobin or 

syncretic, polyethnic or multinational, will both influence and be influenced by the 

normative meaning of the best interests standard that a state has adhered to.  

States are therefore influenced by their perceptions of legitimacy—both through the 

eyes of external, or international actors and through the eyes of domestic actors and 

individuals, according to the position put forward by Finnemore and Sikkink. It has 

relevance in considering normative adherence for the best interests standard in the 

transnational network. Given that Chapter Three reveals that there are two hegemonic 

and competing interests of the intercountry best interests standard. One stresses the 

importance of the principle of subsidiarity in intercountry adoption best interests 

standard—this being the normative meaning of the Hague Conference. The other, the 
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normative meaning given by the United States, promotes intercountry adoption as a 

measure of nearly first resort.  

What pressure is brought to bear externally—which can also be understood as 

internationally—on states with regard to these competing normative meanings? As 

Onuma points out in Chapter One 
86

 the United States is in a unique and peculiar 

position in the international world because of its ability to eschew international norms, 

choosing to ignore them when it chooses and not only adhere to but promote its own 

norms. It is immune to external pressures in a way that other states are not currently, 

and more than that, can even bring its own external pressure to bear on states for 

adherence to the United States‘ normative meaning. An example of this in intercountry 

adoption is the pressures that were brought to bear on Romania to freely permit sending 

of children for adoption to the United States in the context of talks for Romania to join 

NATO. 
87

 The United States attempt through the carrot of NATO membership to 

pressure Romania in this way can be seen as an attempt to exercise the powers of a 

dominant state in an informal empire relationship.  

 

Conformity and Esteem  

 

Finnemore and Sikkink describe the interconnectedness of the factors of conformity and 

self esteem in bringing about Stage 2 norm adherence:  

 

Conformity and esteem similarly involve evaluative relationships between states 

and their state ―peers.‖ Conformity involves what Robert Axelrod refers to as 

―social proof‖ –states comply with norms to demonstrate that they have adapted 

to the social environment—that they ―belong.‖... Esteem is related to both 

conformity and legitimacy, but it goes deeper, since it suggests that leaders of 

states sometimes follow norms because they want others to think well of them, 

and they want to think well of themselves.
88
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States therefore are susceptible to the opinions of other states as a factor which 

influences their adoption of a particular normative meaning for the best interests 

standard. This is further influenced by the closely related factor of state esteem,  as 

discussed in the following section. The particular relationship between state pairs of 

sending and receiving states and the influences of conformity and esteem within those 

are significant in which normative meaning of the best interests standard a state takes on 

board.  

 

The notion of state self-esteem in intercountry adoption has been discussed in  Chapter 

Four.  States who send children in intercountry adoption suffer from low national self-

esteem. 
89

 On the other hand, states that receive children have high self esteem.
90

  

Esteem is linked to a state‘s decision to take on a particular normative position: 

‗...leaders of states sometimes follow norms because they want others to think well of 

them, and they may want to think well of themselves.‘
91

 In other words, normative 

meanings are chosen or adhered to because of the state‘s susceptibility to pressure from 

other states, or, because the state see the adoption of a normative meaning as enhancing 

the state‘s self-esteem.   

A state will choose the normative meaning which it perceives enhances its self-esteem. 

As pointed out in Chapter Five, a state may paradoxically send children in intercountry 

adoption as a way to enhance its self-esteem, when in fact it has a detrimental effect on 

self-esteem—though that detrimental effect goes unacknowledged.  

 

Stage Three—Internalisation of Norms  

Stage three of the Finnemore-Sikkink framework is concerned with the internalisation 

of norms. This internalisation is said to occur norms have become ‗internalized by 

actors and achieve a ―taken-for-granted‖ quality that makes conformance with the norm 

almost automatic.‘
92

 This is reflected in Figure 6.1# 7.  At this part of the process, the 
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best interests standard is being used to make decisions about whether an individual child 

should be sent in intercountry adoption or received by another state through 

intercountry adoption.  This is also what Wiener has identified meaning- in -use. 
93

 

It is in its application at Figure 6.1#7 in the theory that the best interests standard is 

most often discussed in the literature. That is, the way in which the standard is applied 

and utilised comes under much scrutiny. However, as shown in the web theory, much 

normative meaning has been created, developed, discarded and transmitted by the time 

the standard is given its norm usage in 6.1 #7.  

The influence of the domestic actors in  6.1 #3 of the theory in the internalisation of 

norms is recognised in comments  by Finnemore and Sikkink: 

Professions often serve as powerful and pervasive agents working to internalize 

norms among their members. Professional training does more than simply 

transfer technical knowledge; it actively socializes people to value certain things 

above others...As state bureaucracies and international organizations have 

become more and more professional over the twentieth century we should 

expect to see policy increasingly reflecting the normative biases of the 

professions that staff decision- making agencies.
94

 

 

According to these comments, the influence of domestic actors over the eventual norm 

meaning of the best interests standard should only increase over time. Whether this is in 

fact so for the best interests standard is something that could be considered in future 

research. But, regardless of that, the norm usage is heavily influenced by the meanings 

given to the standard by the actors in 6.1 #3, as reflected in the Finnemore-Sikkink 

comments. Thus, at 6.1# 7 the application of the best interests standard has become 

routine.  So much so is the application of the standard routine that it may on the surface 

beg the question why this part of the standard‘s usage should be examined at all. It is 

not, as discussed, that the best interests standard at any stage of the normative lifecycle 

lacks meaning. It has meaning as given to it by the various actors in the theory. The 

meaning that the standard has at 6.1 #7 is derived from the circumstances of who is 

applying the standard, and from where they derived its normative meaning before 

transfer to the final stage of normative usage.  
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Creating Normative Legitimacy for Meaning in Use  

Wiener comments that a ‗research framework that allows comparative studies of 

normative meanings lies with more or less consequent application of the contingency 

imperative of norms as socially constructed. That is...we need to understand how and 

where they are situated.‘
95

 

Another way to understand the debates about the standard at this juncture is to consider 

whether or not the standard has achieved ‗legitimacy‘
96

 in the way that term is defined 

by Brunee and Toope: 

 

Legal norms are particularly persuasive when they are created through processes 

of mutual construction by a wide variety of participants in a legal system. When 

legal norms are perceived to be legitimate, because of their adherence to an 

internal morality, and their congruence with a normative inheritance, past and 

present social practice and contemporary aspirations, they generate adherence 

and serve to persuade.
97

  

 

Finnemore and Sikkink say that the actors in the third stage of the normative lifecycle 

are ‗law, professionals, bureaucracy‘
98

, whilst the motivation for adherence is 

‗conformity.‘
99

 How do the observations made by Brunee and Toope on legitimacy of 

legal normative meaning square with the third stage of the Finnemore-Sikkink life 

cycle? It is important here to distinguish between different meanings of the use of the 

term ‗legitimation‘ or ‗legitimacy‘. Within the Finnemore-Sikkink lifecycle it is used in 

reference to the second stage of the normative lifecycle, before the norm goes to the 

third stage, or what Wiener references as meaning in use.  

All three- Brunee and Toope, Finnemore-Sikkink, and Wiener discuss the usage of the 

standard in different terms. But as used within this discussion of the theory, all point to 

the final stage of the Finnemore-Sikkink life cycle, where the legal system, among 
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others, is putting the intercountry adoption best interests standard to use in making 

decisions on whether an individual child should be placed through intercountry 

adoption. Brunee and Toope are clearly referencing the creation of meaning within the 

legal system, which corresponds with stage 3 of the Finnemore-Sikkink lifecycle. 

Wiener is discussing the normative meaning of a standard being put to use, which again 

corresponds, in the instance of the intercountry adoption best interests standard with 

those professionals, their agencies (bureaucracy) and the legal system determining 

whether a particular child should be placed through intercountry adoption. This 

corresponds as well to Stage 3 of the Finnemore-Sikkink lifecycle.  

Legitimacy, as a concept used by Brunee and Toope, corresponds with the idea of an 

internalised meaning, a meaning in use. It is the quality of this meaning in use which 

they address in their discussions on legal normative legitimacy. Does the intercountry 

adoption best interests standard meaning in use reach that Brunee-Toope concept of 

legitimacy?  

Simply put, Brunee and Toope argue that legal normative meaning attains a persuasive 

quality ‗when it is viewed as legitimate.‘
100

 This persuasive quality is what is lacking 

from the use of the best interests standard in intercountry adoption—and why the 

standard is prone to so many ulterior uses. But this persuasive quality would come into 

being if and when the best interests standard was seen as being legitimate. And that 

legitimacy in turn would be created through the construction of normative meaning for 

the standard, by relevant actors, and within local contexts, and as well, through sharing 

other contexts and constructs for the best interests standard in intercountry adoption.  

This has not happened for the standard. There has been some effort in discussions by 

cultural relativists to determine how the standard ought to be locally applied, but there 

has not been a concerted effort to determine through a constructivist process to 

determine what local norms and meanings of the standard within the context of 

intercountry adoption might be. It is the failure to generate this sort of meaning and 

understanding for the standard that results in its lack of legitimacy. Without being 
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perceived as legitimate, it then has no persuasive power, and absent that, it is simply an 

‗abstract norm [] un-rooted in social practice.‖ 
101

 

Weiner‘s discussion of normative meanings delivers some particular insights for 

understanding the best interests standard and steps for taking the standard into dialogue 

for construction of legitimate norms.
102

 She offers the observation that norms, such as 

the best interests standard, which are ‗the least specific‘
103

 are also ‗the most contested.‘
 

104
As discussed in Chapter One,  the best interests standard is widely regarded as a 

standard lacking in specificity.
105

 Therefore, it should come as no surprise, under 

Wiener‘s discussion, that the best interests standard is as controversial and contested as 

it is. The question remains of course, how to resolve the problems around the standard; 

not in its place in domestic law, but in the construction of the standard in its norm-use 

position as part of international relations in intercountry adoption process.  

  This persuasive quality is what is lacking from the use of the best interests standard in 

intercountry adoption—and why the standard is prone to so many ulterior uses. But this 

persuasive quality would come into being if and when the best interests standard was 

became rooted in social practice.  And that rooting in social practice  in turn would be 

created through the construction of normative meaning for the standard, by relevant 

actors, and within local contexts, and as well, through sharing other contexts and 

constructs for the best interests standard in intercountry adoption. What is missing from 

the way that the intercountry adoption standard achieves its meaning in use is this 

rooting in the social practices and the community.  The theory presented shows the 

absence of community input to the creation of normative meaning at any stage in the 

lifecycle of the best interests standard, even at the final stage, the meaning in use. This 

recalls a comment made by Guba and Lincoln on how constructivists view how 

something attains validity:  

…any agreement about what is valid knowledge …arises from the relationship 

between members of some stakeholding community…Agreements about truth 

may be the subject of community negotiations regarding what will be accepted 
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as truth…[The concept of validity] is created by means of a community 

narrative, itself subject to the temporal and historical conditions that gave rise to 

the community...
106

 

Their idea of validity also can be interpolated into what has happened to the best 

interests standard. It is not seen as having a community based meaning in use. The 

meaning that the standard has in usage is not one that was achieved by the process that 

Guba and Lincoln describe. There has been no community narrative about the best 

interests of children, and whether and how intercountry adoption fits with those 

community ideas taken into account in the normative meaning in use of the best 

interests standard in intercountry adoption. To the extent that such community 

narratives exist, they are not accounted for in any of the normative meanings created for 

intercountry adoption best interests standard.   

Just what is needed provide validity to the best interests standard meaning in use?  Guba 

and Lincoln suggest that validity is attained through community narrative. Does other 

research support narrative or related concepts as bestowing a sense of community 

validity to normative meanings?  Dialogue is suggested as a way forward, on many 

fronts. Harris-Short suggests grass roots dialogues in the implementation of 

international human rights documents.
107

  Other scholars also suggest that dialogue is 

important in arriving at locally valid constructions.
108

   

An-na‘im suggest that the best interests standard in a more general context needs to ‗be 

open to challenge, reformulation and refinement through processes of internal discourse 

and cross-cultural dialogue.‘
109

 But dialogue alone is not a panacea for all ills. As 

Greenwood and Levin point out it is possible to have dialogue that arrives at a bad 
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result.
110

 Simply having dialogue is no more of a guarantee of achieving this rooting in 

social practice than might be reached through other processes.
111

 Dialogue may cloak 

the results with a greater sense of having achieved this legitimacy that is now lacking—

and indeed it might—but without a controlled process, it is equally likely that the 

interpretation arrived at through an undefined process is likely to be as unsatisfactory as 

the one that it was intended to replace. 
112

 

Cultural trauma was discussed in Chapter Five as the trigger for the process of a state 

becoming involved in intercountry adoption as a sending state.  Under the proposition 

of the constructivist theory, all sending states will have a cultural trauma event in the 

process of having become a sending state. The particulars of what and when that was 

and how it is played out in the present day circumstances will of course be unique and 

specific to each state. 

Given the properties of cultural trauma and repression of the trauma, it is important to 

consider what the dialogue must take into account, and to understand that what has been 

repressed, forgotten, or is simply untold is as important to the understanding of the 

cultural trauma event and its aftermath in shaping national identity as what is clearly 

visible or heard.
113

 

Sheriff posits an understanding of this silence as one of ‗cultural censorship.‘
114

 She 

identifies cultural censorship as a particular sort of silence, one that has perhaps a 

palpable presence within a group, but may nevertheless contain significant challenges in 

attempts to unravel and analyse it: 
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 ...silence demands collaboration and the tacit communal understandings that 

such collaboration presupposes. Although it is contractual in nature, a critical 

feature of this type of silence is that it is both a consequence and an index of an 

unequal distribution of power...it is constituted through, and circumscribed by, 

the political interests of dominant groups. While silence tends to penetrate social 

boundaries, it is not seamless; different groups, wither constituted by class, 

ethnicity, racialized identities, gender, or language, have markedly divergent 

interests at stake in the suppression of discourse. Silence, like discourse, must be 

deconstructed in such a way that these interests are explicitly located within a 

range of differentiated and opposed social positions in which both linguistic and 

non-linguistic forms of power are distributed. 
115

 

There is however, little research that is aimed at how to understand and evaluate this 

type of silence. 
116

 Sheriff finds this in itself problematic, and suggests that academic 

researchers have avoided even acknowledging the pervasive presence of this silence 

because of the cognitive discomfort that might be experienced by researchers in looking 

so closely at incidences of dominance, subjection and exclusion.
117

 She comments that 

Anthropologists and other social scientists, for all the obvious reasons, have 

increasingly favored theoretical visions that portray the subordinate as actively 

and loudly resistant, and as though they were always one step ahead of, if not 

immune to, both dominant ideology and the implicit or explicit threats that 

buttress any system of dominant.
118

  

It may be then that unravelling and evaluating the sort of silence that is part of the 

cultural censorship is an act that researchers find too daunting, perhaps even too 

depressing, promoting examination of people and situations in the most dire of 

circumstances.  

But it is precisely those dire circumstances that are the events that lead to children being 

sent in intercountry adoption—and through silence, through not attending to or 

addressing in a transparent manner the causes and resultant effect of the cultural trauma 

event, that perpetuate the conditions that lead to children being sent in intercountry 

adoption.  An honest appraisal of the best interests standard through the sort of dialogue 

proposed in a social action research milieu requires also addressing, very specifically, 

those circumstances generated by the unresolved cultural trauma.  Failure to address not 

only those, but the silence that has fallen across sections of the community that are 
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likely to have children sent in intercountry adoption, does not accomplish the necessary 

task of developing and assigning meaningful substance to the best interests standard.  

Receiving countries are not immune from this task, either. Receiving countries may 

need to consider whether they have been part of the uneven relationship of an informal 

empire, and whether they have participated in the events of a cultural trauma upon a 

sending country. The receiving state must also confront its silences on events, and the 

consequence of those, when creating their own meaningful best interests of the child 

standard. 

Dialogue has been discussed throughout this chapter as the means to accomplish several 

disparate aims, which all tie together when looking at what is needed in addressing the 

problems identified with the best interests standard. It has been identified as a means of 

providing validity to normative meaning in use and as a way to disengage from 

continual cultural trauma that is associated with sending of children in intercountry 

adoption  disengage from processes of continual cultural trauma. 

All of these are important aims in and of themselves—establishing meaning in use 

validity  and addressing the problems of cultural trauma—in looking at the process by 

which states become involved in intercountry adoption, and how those processes must 

be taken into account when considering the best interests standard. The warning has 

also been raised by Fonseca and Greenwood and Levin that action research that not just 

any activity of dialogue will do. Dealing with the sensitive issues that surround 

intercountry adoption and its processes mean that dialogue must somehow be able to 

transcend these difficulties. Just how is that to be done? 

Some guidance can be found in the work of Evanoff, who develops a method of 

constructivist ‗intercultural dialogue‘
119

 for communication across differing cultures.
120
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His method provides insight as to how this type of dialogue might occur, and to what 

end.
121

 Evanoff defines a constructivist view of ethics as  

a more pragmatic approach which sees the development of particular moral 

codes as practical solutions to specific problems arising in particular socio-

historical contexts....the function of ethics is to help people successfully interact 

both with each other and the world.
122

  

This definition of ethics provided is from a constructivist vantage, and is congruent with 

the goal of a mutual construction of the best interests standard through appropriate 

dialogue—to provide a resolution to the dilemmas that create and surround intercountry 

adoption involvement—resolutions that address the interests of a child and not the 

international relations aims of the state.  Understanding this, his discussion on dialogue 

in this context is particularly apropos.  

Evanoff gives some specific guidance on how a dialogue on ethics can be conducted—

which again can be applied directly in considering how dialogue on the best interests 

standard could be set up:  

Reaching an agreement requires a dialectical process of reflection in which the 

participants attempt to critique existing ethical principles and norms, to integrate 

positive features of those principles and norms in new ways, and to create 

entirely new principles and norms to effectively deal with anomic situations.
123

  

 

This could be further accomplished through an application of Evanoff‘s model of 

‗integrative criticism
124

 where there is ‗a dialectical reconciliation of concepts, that in 

their initial formulation, may appear as polarities.‘
125

 This form of communicating about 

and between cultures involves ‗an effort...to create an entirely new framework, or 
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schema, which integrates positive aspects of both traditions, while discarding their 

negative aspects.‘
126

 

Wiener offers some observations that are useful to consider in the construction of a 

research structure for the best interests standard. She comments that: 

...while in supranational contexts actors might well agree on the importance of a 

particular norm, say for example human rights matters, the agreement about a 

kind of norm does not allow for conclusions about the meaning of that norm. As 

in different domestic contexts, that meaning is likely to differ according to 

experience with norm-use, it is important to recover the crucial interrelation 

between social practices that generate meaning, on the one hand and public 

performance that interpret the norm for political and legal use.
127

 

 

Thus in any research regarding the best interests standard  it is critical to understand that 

it takes on  two forms—the norm meaning found in its original creation, and the norm-

usage which is imbued in a constructivist process.  

Reflections  

 

Charmaz makes the following observations regarding grounded theory and the research 

journey. This section is asked to reflect upon the research journey, and her comments 

are apposite for beginning this discussion: 

 

The research journey can be an end in itself rather than a means to establishing a 

career. We can use grounded theory methods to do more than score career 

points. 

 

  ... 

 

Grounded theory methods enhance possibilities for you to transform knowledge. 

Topics that ignite your passions lead you to do research that can go beyond 

                                                           
126

  Evanoff  2005 ( n 124)  432.  
127

  Wiener (n 70) 12.  



246 
 

fulfilling academic requirements and professional credits... The path may present 

inevitable ambiguities that hurl you into the existential dislocation of 

bewilderment. Still, when you bring passion, curiosity, openness and care to 

your work, novel experience will ensue and your ideas will emerge.‘
128

 

 

 

Perhaps the over-riding thing learnt during the course of the PhD thesis research was on 

the scholarship that is being done on legal pluralism and constructs of law that move 

beyond the very limiting black-letter law approaches. Law is of course a very powerful 

social tool and social construct, it defines access to rights, limits powers of states, 

extends or denies individuals the opportunity to protect themselves from societal 

inequities and abuses. Recognition of this was something I knew as I began the thesis. 

Several years of practice as a lawyer in poverty law made me keenly aware of the power 

of law. Law is a Janus headed coin, it has the power to aid and it extends the power to 

abuse. Constructions of legal pluralism do much to recognise the reality of how operates 

in society and in the world.  

 

The other thing of great value that I learnt was the existence of a constructivist 

paradigm over many fields. Constructivism is said to have originated as an international 

relations theory. It was only serendipitous happenstance that research making use of a 

constructivist paradigm moved through the process of theory building into international 

relations. Constructivism informs many fields, and perhaps one of the most exciting 

finds is the emerging research links between international law and international 

relations, where the fields are bridged through the use of constructivist paradigms. The 

thriving body of research in law and in fields closely associated with law that make use 

of constructivist paradigms was an important knowledge discovery. Becoming at first 

conversant with and then proficient within these was both an important knowledge 

pursuit and necessary to the delivery of a thesis with research integrity, as the theory 

began to emerge.  
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Knowing what I know now –would I have done things differently? Had I known at the 

outset what I would face, I simply would never have pursued the PhD. It would have 

been too daunting. But the fortunate thing is that research unfolds, as Charmaz 

describes, and those moments of ‗existential bewilderment‘ presage important moments 

of deepened understanding and emergence of new ideas and production of new 

knowledge. As a researcher, I am likely to never stray too far from my roots of 

interrogating law for social change. To this end, the philosophy of constructivist 

grounded theory perfectly suited my own ethical standpoints as a researcher and 

academic lawyer. It calls for using research knowledge to actively ‗contribute to a better 

world. ‘
129

  Much existent knowledge would have remained invisible to me had I stayed 

on the traditionally conservative path of black letter law.  

I learnt that there is great synergy occurring in inter-disciplinary research, and that the 

potential for law to transform increases when tied to these other fields. Law is far from a 

static and dry field, it is only the traditional black letter views of law that render it so. Its 

potential for transformation is unleashed from freed from black letter approaches. That 

is not to say that there is no place for black letter law. Certainly there is, and the work of 

Menski as discussed in Chapter Two makes clear that positive law has a place within a 

plural model of understanding law. 
130

 The research journey thus also lead to 

discoveries on plural legal models, on different analytical approaches to understanding 

the law, and on the very nature of law itself—law as I knew before I began my PhD 

research was certainly more than the words on the page of a statute book or the 

pronouncements of a Judge in a legal decision. But the PhD research led to the 

discovery of the scholarship on what law is and what law encompasses. 

 

Limitations 

The paradigmatical aspects of the thesis research point it in specific directions. Equally, 

it precludes taken it in other directions that are antithetical to a constructivist paradigm. 

The theory and the research behind it are, without apology, not part of a positivistic 

framework. It would therefore be not only a limitation upon the use of the theory, but an 
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inappropriate use to propose its use in positivistic frameworks. The theory is not a mere 

hypothesis to be tested, it is in fact a theory that is derived from and grounded in 

empirical data. To treat it as other than that is  to denigrate the basis from which the 

research was approached. The strength of the theory is in part the consistent 

constructivist analysis provided throughout its myriad components. This then too could 

be said to be a limitation, that those who canonically reject constructivism so will have 

no utilisation for the theory. Charmaz suggests that ‗constructivist sensibilities are 

congenial with other approaches such as feminist theory, narrative analysis, cultural 

studies, critical realism and critical inquiry.‘
131

 A necessary corollary then is that the 

research may not be compatible with other sorts of approaches, and cannot sensibly or 

soundly be utilised within them.  

 

Future Research  

 

This section discusses the areas for future research. It calls for both constructions of 

local normative meanings of the best interests standard through the applied use of social 

action research and for the mapping of specific intercountry adoption transnational 

networks. Firstly, the use of social action research is discussed. Social action research is 

a specific kind of research that is geared towards the production of the type of local 

construction of meaning which the transnational network identifies as being missing 

from the actors contributing normative meaning to the best interests standard. Social 

action research calls for the creation of dialogue, as discussed within this chapter. 
132

 

Social action is a specific type of research approach—it is: 

 

a research strategy that generates knowledge claims for the express purpose of 

taking action to promote social analysis and democratic social change. The 

social change we refer to is not just any kind of any change. AR aims to increase 

the ability of the involved community or organization members to control their 

own destinies more effectively and to improve their capacity to do so within a 

more sustainable and just environment.  
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AR is not applied research, and AR explicitly rejects the separation between 

thought and action that underlies the pure/applied distinction that has 

characterized social research for a number of generations. This 

theoretical/applied pseudo –split, in our view, has been a key mechanism by 

which the social sciences have become deformed. It creates a useless dance 

between disengaged theorists and engaged actors, a dance that liberates from 

both sides from the need to generate valid understandings of the social world 

and its change processes and to hold themselves accountable to both meaningful 

social consequences and solid methodological and theoretical groundings.
133

 

 

 

The particular focus that social action research has is particularly apposite as a next step 

for the thesis research. It calls for something to be done, that something being the 

creation of meaningful social change at the local level. The transnational network thesis 

has pointed out the absence of local normative constructions of the best interests 

standard in intercountry adoption. This absence means that the interests of those who 

create normative meaning never engage with local community. As the theory discusses, 

it is not only the infusion of normative meaning into the network that is an important 

component of the later structures of normative meaning; but the dynamics of interaction 

themselves produce change and new normative meanings. That local constructions need 

to be part of the network is a point that hard needs to be belaboured, but the point must 

also be emphasised that the inclusion of local meanings into the network does more than 

put them into the mix of normative meanings available, putting yet another interest to 

the fore. The locally constructed normative meaning also will also interact dynamically 

with the other normative meanings, changing their characteristics, and thus bring 

change across all normative meaning within in the network. 

Locally constructed normative meanings being infused into the network also provide 

voice to components of the actors within intercountry adoption who have not received 

sufficient inclusion within the intercountry adoption process. This gives a way in which 

the normative constructions—the voice—of those who have been silenced through 
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cultural trauma can be given included. The focus of social action research in making 

specific types of social change, social change that is geared towards providing local 

communities more power within a setting is also a tool of empowerment for that 

segment of actors involved with intercountry adoption whose voice has effectively not 

only been silenced but written out of the equation of normative meaning altogether. In 

short, the construction of local normative meaning through social action research 

overcomes the silencing that has been part of the trajectory of states into intercountry 

adoption. This applies not only to sending states but to receiving states as well. As 

discussed, the formation of sending and receiving state dyads are key the exchange of a 

child in intercountry adoption, and receiving states are complicit with any silencing of 

those in sending states as part of interactive dynamic of intercountry adoption 

engagement. The transnational network emphasises the dynamic engagement of both 

sending and receiving states in forming a normative meaning for the best interests 

standard that enters into the transnational network. Locally constructed normative 

meaning in a sending state or in a receiving state would necessarily effect then the 

normative meaning that is constructed between the states.  

The use of social action research is very much in concert with the aims of constructivist 

grounded theory. Constructivist grounded theory also has the aim of social 

improvement, as described by Charmaz: Should knowledge transform practice and 

social processes? Yes. Can grounded theory studies contribute to a better world? 

Yes.‘
134

 

This position is of course a direct and deliberate rejection of the canons of positivistic 

paradigms, where as discussed in Chapter Two, the value of such research is based on 

assessments of proof through reliability and verifiability. But it is important to note that 

there is much more at stake than the rejection of one research and knowledge paradigm 

for another. Positivism creates a dual structure which are necessarily part of the thinking 

that has justified imperialist thinking
135

,  and that thinking which challenges the 

legitimacy of these dualistic conceptions  of ‗an ―us‖ and a ―them‖
136

 these also 
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challenges the bedrock of imperialistic thinking. 
137

 To treat any approach but 

positivism as the ‗Other‘ simply replicates the dichotomies of colonialism, themselves 

enablers of repression of the ‗Other‘.
138

 Bhahba challenges the underlying agendas of 

these dichotomies in academia: 

Are the interests of Western theory necessarily collusive with the hegemonic 

role of the West as power bloc? Is the language of theory merely another power 

ploy of the culturally privileged Western elite to produce a discourse of the 

Other that reinforces its own power-knowledge equation? 
139

 

 

Bhahba‘s words presage the dynamics located within intercountry adoption, as revealed 

by the transnational network theory of this thesis: 

 

I am equally convinced  that, in the language of international diplomacy, there is 

a sharp growth in a new Anglo-American nationalism which increasingly 

articulates its economic and military power in political acts that express a neo-

imperialist disregard for the independence and autonomy of peoples and places 

in the Third World...I am further convinced that such economic and political 

domination has a profound hegemonic influence on the information orders of the 

Western world, its popular media and its specialized institutions and academics. 

So much is not in doubt. 
140

 

 

In other words, positivism has been a vehicle to promote inequalities and to allow the 

elevation of some over and at the expense of others. The thesis highlights this imbalance 

between some sending and receiving states, in the formations of relationships of 

informal empire. Bhahba‘s words can be well applied to explain the dynamics that are 

revealed about intercountry adoption by the thesis research and the influences on 

adoption engagement, and constructions of normative meaning for the best interests 

standard. Positivism is reflected in academia and Bhabha‘s challenge to who is 

privileged to use academic theory to promote what ends is a well-placed challenge to 

any attempts to consider intercountry adoption from a positivistic paradigm.  
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  Bhabha (n 141) 30-31.  
140

  Bhabha (n 141)  30.  
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Positivistic research would never reveal the subterranean influences that the thesis 

research has demonstrated on state motivation to engage in intercountry adoption, nor 

on the influences on normative meaning constructions for the best interests standard. 

The aims of positivistic inquires are at odds with that of constructivist inquiries and of 

social action research. Calling upon research to be used to create with locally 

constructed normative meaning, whose use is then predicated for the creation of 

beneficial social change and provide voice to marginalised segments of the community 

a rejection of a positivistic paradigm. Charmaz comments that:  

 

Objectivist grounded theorists may claim neutrality in producing knowledge and 

separation from public affairs. Knowledge is not neutral nor are we separate 

from its production or the world.
141

 

 

The damage that has been done through the use of legal positivistic frameworks is 

vividly described by Professor James Anaya, who now serves as the Special Rapporteur 

has  been appointed as the Special Rapporteur on the situation of human rights and 

fundamental freedoms of indigenous people, of the United Nations Human Rights 

Council. 
142

 He points out the devastating effects on Indigenous Peoples of resort to 

positivistic frameworks in international law, but also points out that the pendulum in 

international law is beginning to swing away from positivistic law.  

 

...the civilizing mission—against the backdrop of the dominant positivist frame 

of international law that effectively diminished indigenous peoples‘ rights—

ultimately facilitated the acquisitive forces that wrested control over indigenous 

peoples and their lands.  

 

Thus whether through the doctrine of trusteeship or the positivist legal 

construction that denied sovereign status to indigenous peoples, international 

                                                           
141

 Charmaz 2006 ( n 7) 185.  
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  Report of the Special Rapporteur on the situation of human rights and fundamental freedoms of 

indigenous peoples, Human Rights Council, Ninth Session, Agenda item 3, A/HRC/9/9, 11 August 2008, 

para 1.  
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legal discourse and related decision processes developed historically to support 

the forces of colonization and empire that have trampled the capacity of 

indigenous peoples to determine their own course under conditions of equality. 

Early affirmations of indigenous peoples‘ rights succumbed to a state-centered 

Eurocentric system that could not accommodate indigenous peoples and their 

cultures as equals.  

 

 

However, just as international law once moved away from natural law thinking that was 

to some extent supportive of indigenous peoples‘s survival as distinct autonomous 

communities, international law is again shifting. But this time the shift is in retreat from 

the orientation that would divorce law from morality and deny international rights to all 

but, states, or that would regard non-Westernized people as necessarily inferior. 
143

 

Positive law is on the wane. Particularly it is on the wane within international and 

transnational law. It should not be given the benefit of a last dying breath within the 

pages of this research, holding it out as the mirror against which other paradigms must 

hold themselves and reconcile their research and its results.  

Secondly, future research can usefully use the approach of network analysis, as 

discussed, within this chapter  to map the networks of particular states who are engaged 

in intercountry adoption. This would reveal specific network maps of states, and 

specific sites of normative construction for the best interests standard.  

   Summary  

This thesis set out to explain the influence and motivations of states to engage in 

intercountry adoption, and in turn, what those meant on the interpretation and 

application of the best interests principle. The resultant analysis shows that the best 

interest standard receives meaning from various actors in intercountry adoption. The 

state is a primary player, but far from the only one. Recognition of what the ‗state‘ is 

varies as well, as it in fact is made of up disparate parts that play different roles within 

the intercountry adoption process. State motivation for engagement in intercountry 
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adoption is, in the final analysis, only one of many influencing factors on the 

application and interpretation of the best interests standard.  

The standard is part of the complex web of intercountry adoption—a web that involves 

the many actors in intercountry adoption creating and utilising normative meaning, and 

then through their interactions with others within the web, transforming that meaning as 

it moves from location to location within the network. As discussed, not all normative 

meaning survives to be transferred. The meanings that get created and moved are those 

that have successfully transverse the normative lifecycle. Even that however is not 

sufficient to ensure it is that norm‘s meaning that is applied in the end—as the 

standard‘s normative meaning is ultimately transferred again in normative usage—an 

application that may look very different from any of the normative meanings assigned 

to the standard at other points along the web.  

Charmaz comments:  

Grounded theory involves taking comparisons from data and reaching up to 

construct abstractions and simultaneously reaching down to tie these 

abstractions to data. It means learning about the specific and the general—and 

seeing what is new in them—then exploring their links to larger issues or 

creating larger unrecognized issues in entirety.
144

  

 

The theory presented in this thesis does that, in highlighting the multivariate influences 

that are brought to bear upon the standard. That said, not every meaning created by 

every actor has an equal influence—as discussed in this chapter in the normative 

lifecycle framework, not all normative meanings progress through all of the stages of 

the normative cycle. Which meanings, and why, can be the subject of future research, 

with an obvious specific focus perhaps on the links between meanings that emphasis the 

subsidiarity principle with those that do not.  The network theory of adoption  provides 

a new way for understanding and analysing not only the complex relationships between 

intercountry adoption actors, but a way to understand how their individual and in 

themselves complex motivations contribute to how the best interests standard is 

ultimately interpreted and applied. Intercountry adoption is anything but a single 

dimensional straight forward occurrence or process.  

                                                           
144

  Charmaz ( n 7) 181.  



255 
 

The theory emphasises the interactional nature of the process, and also takes account of 

the motivational influences of states and other actors within the process. It is from these 

motivational influences to become involved in intercountry adoption that much 

normative meaning is derived. More than anything, perhaps, the web theory highlights 

this as a factor on intercountry adoption participation and what this means in how 

decisions are rendered ‗in the best interests of the child.‘ 

This research had the aim of answering the question of what motivated states to become 

involved in intercountry adoption and what effect those motivations had on the 

interpretation and application of the best interests standard. Chapters Four and Five 

reveal the complex process by which states come to intercountry adoption engagement.  

But an exploration of the second part of the question, and what those motivation mean 

to the interpretation and the application of the standard invokes a much wider range of 

actors than simply the state. Indeed, just what comprises ‗the state‘ is in and of itself 

something necessarily important for discussion in the presentation of the web theory. 

The many other actors that were revealed in the elite interviews also bring their own 

motivations to the fore when participating in intercountry adoption.  

The transnational network recognises that states do not act in isolation in intercountry 

adoption nor in the application and interpretation of the standard. It gives recognition 

not only to the other actors but to the interactions between the actors—and that those 

interactions have a shaping influence on normative meaning ascribed to the standard—

and to some of the entrenched behaviours in intercountry adoption that have been 

described but not analysed.  

It is beyond the intended scope of the thesis research question to map the specific 

networks that a specific state might find itself in with relation to intercountry adoption. 

But this is certainly an area that is ripe for further research. Again, network theories are 

seen as a way of advancing constructivist analysis, where ‗Constructivist scholars 

hypothesize that socialization processes are an important determinant of state behavior 

in international politics. Network analysis offers a method for measuring the sources of 

socialization and the diffusion of norms based on the strength of ties between states, 

collective state identities such as security communities, and the importance of 
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individual states.‘
145

 Such an analysis using network theory, and building on the 

research foundation set by this thesis would allow for the study of the best interests 

standard within specific networks, and of specific states. This would further reveal the 

intricate layers of relationship and dynamics that are part of the intercountry adoption 

process, but that have not been studied or mapped according to network theory. Such an 

analysis for instance could provide further information on the networks and 

relationships of states and the Hague Conference, in relation to the subsidiarity-linked 

normative meaning for the best interests standard. This could be usefully contrasted 

with normative meaning given by the United States which deemphasises the importance 

of subsidiarity in the normative meaning for the principle, and in mapping the links and 

strength of influences of states within the networks that are set up. Mapping such 

constellations of relationship and influence could further reveal the pathways of variant 

normative meaning, and with what consequence.  

 But in returning focus to the thesis research question, the network theory provides a full 

answer to that. Not unexpectedly, the thesis research, in answering the question put 

forward, also reveals areas of future research. In answering the thesis research question, 

the network theory includes elements which were not identified in the original research 

question. This alone points to the rich complexity of intercountry adoption, as well as 

perhaps a tendency to view its operation compartmentally, isolated, in fragments. But it 

is not a fragmentary or isolated occurrence.  

Charmaz reminds that 

A constructivist approach does not adhere to positivist notions of variable 

analysis or finding a single basic process or core category in the studied 

phenomenon. ...Thus, those who take a constructivist approach aim to show the 

complexities of particular worlds, views and actions.
146

 

 

The theory adheres to a constructivist paradigm —and whilst having revealed much on 

the occurrence of intercountry adoption, also points the way to future research to add 

understanding into the processes of intercountry adoption.  In the end, the pragmatic 
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effect of this is to point to ways in which decisions can be made that are not motivated 

for the good of an intercountry adoption actor, but indeed, those motivations and 

interests recognised, decisions made which are in the interests of the child. 
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Axial Coding: Intercountry Adoption 
1
 

Categories  

 

 

 

 

Why  

 

 

Wher

e 

How 

Come 

When  =Structure 

 

 

CONDITION  

 

Who

m  

How  Action

/Inter

action  

= Process 

what 

happened as a 

result of the 

action 

/interaction  

CONSEQUENCE 

          

          

          

          

 

 

                                                           
1
 The idea of the creation of an axial coding diagram was drawn from K Wilson Scott, ‘Relating 

Categories in Grounded Theory Analysis: Using a Conditional Guide and Reflective Coding Matrix’ 

(2004) 9(1) The Qualitative Report 113. See in particular her discussion on the Conditional Relationship 

Guide, 115-117, and Table 1, ‘Example of High Self-Efficacy Conditional Relationship Guide’, 118.  
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Categ

ories  

 

 

 

Why  Whe

re 

How 

Com

e 

Whe

n  

=Struc

ture 

 

 

COND

ITION  

 

Who

m  

Ho

w  

Action/

Inactio

n  

What 

happene

d as a 

result of 

action/in

action  

 

CONSE

QUENC

E 

Agencie

s in 

sending 

states  

Part of 

doing 

adoption 

business 

/agencies 

may have 

vested 

agency in 

protecting 

their turf 

and on 

going 

operation 

of ICA, 

prevent 

competitio

n, driv 

Usuall

y 

affilia

ted 

with a 

receiv

ing 

state  

Beco

me 

part of 

the 

model 

of 

doing 

interco

untry 

adopti

on –

Hague 

Conve

ntion 

has to 

accom

odate 

becaus

e of 

their 

existe

nce in 

United 

States 

operati

ons 

pre 

Hague 

Conve

ntion

—

agenc

y 

interes

ts in 

self 

preser

vation,   

Pre-

date 

the 

Hague 

Conve

ntion, 

Hague 

has to 

accom

odate 

their 

existen

ce in 

ICA 

operati

ons  

The 

operation 

of 

intercount

ryadoptio

n is 

marked 

with the 

presence 

of 

agencies, 

which 

may have 

strong 

ties to a 

particular 

receiving 

state. The 

number 

of 

agencies 

and their 

relationsh

ip to the 

sending 

state 

governme

nt has a 

large 

impact on 

the actual 

delivery 

of 

intercount

ry 

adoption 

services.  

Agencies 

make 

decisions 

Can 

be not 

for 

profit 

but 

under 

Hague 

Conve

ntion 

can 

also 

be  --

Ameri

can 

model 

drives 

Hague 

conten

ts on 

who 

can do 

interc

ountry 

adopti

on 

under 

the 

Hague

, 

beside 

gover

nment

al 

bodies 

Usual

y set 

by or 

appro

ved by 

receiv

ing 

state  

Sending 

state 

permits 

operation, 

must be 

approved 

by 

receiving 

state to  

operate  

Despite a 

strong 

model of 

government

al 

involvement 

in running 

intercountry 

adoption, 

via a central 

authority 

and its 

structures, 

in reality 

the model 

involves 

non 

government

al agencies, 

something 

with its 

origin in 

American 

operation of 

intercountry 

adoption 

before the 

Hague 

Convention, 

and 

something 

that the 

Convention

s contents 

were drafted 

to 

accommoda

te.  
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often 

driven  by 

their own 

desire for 

self-

preservati

on  and 

vested 

interest in 

particular 

type of 

work.  

Role of 

central 

authority 

in 

receivin

g states 

Attitude 

toward 

intercount

ry 

adoption, 

set rules 

on 

operation 

and  

Set by 

gover

nment 

and its 

view 

on 

how 

interc

ountry 

adopti

on 

operat

es in 

that 

state  

Highly 

influe

ntial 

on 

overall 

operati

on of 

ICA 

and 

what 

relatio

nships 

look 

like in 

sendin

g stats, 

with 

which 

states 

sendin

g 

relatio

nships 

forme

d  

When 

state  is 

HC 

membe

r and 

has 

ratified 

HC  

The 

structure 

of the  

central 

authority 

in 

receiving 

states is 

set 

largely by 

the 

governme

nt and its 

views and 

polities 

on 

intercount

ry 

adoption 

and how 

interocunt

ry 

adoption 

should 

work. 

This is 

influential 

in turn in 

the type 

of 

relationsh

ips that 

get forged 

with 

selected 

sending 

states, 

and how 

business 

is done 

with 

those 

states.  

Desig

nated 

by 

gover

nment 

–

formal 

and 

inform

al 

policie

s and 

attitud

es 

gover

n the 

role 

that is 

taken 

by the 

central 

author

ity 

and its 

scope 

and 

views  

As 

deter

mined 

by 

gover

nment

al 

polici

es and 

attitud

es, 

how 

the 

Conve

ntion 

terms 

are 

applie

d and 

interpr

eted  

Action of 

the 

governme

nto set 

formal 

and 

informal 

policies 

on how to 

apply and 

interpret 

range of 

options in 

Conventio

n  

The attitude 

that a 

receiving 

state takes 

towards the 

interpretatio

n and 

implementat

ion of the 

Hague 

Convention  

is 

determinati

ve of what 

operations 

through the 

Central 

authority 

look like 

and 

ultimately, 

what the 

operation of  

intercountry 

adoption 

looks like, 

including 

the 

developmen

t of 

relationship

s with 

sending 

states.  

Role of 

central 

authority 

in 

Sets the 

model for 

how 

intercount

In 

sendin

g 

states 

Define

s the 

scope 

and 

When 

state is 

membe

r of 

The 

sending 

state 

governme

Gover

nment 

of 

sendin

Polici

es and 

struct

ures, 

Lack of 

action 

means 

lack of 

The role of 

the central 

authority is 

determined, 
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sending 

state  

ry 

adoption 

will be 

structured 

and with 

whom the 

state will 

do 

business 

to send 

children, 

controls 

number of 

agencies/r

selationshi

p with 

agencies  

that 

have 

ratifie

d 

Hague 

Conve

ntion  

policie

s for 

interco

untry 

adopti

on in 

sendin

g state  

Hague 

Conve

ntion  

and has  

ratified 

it  

nt 

determine

s the 

scope and 

role of the 

central 

authority, 

and in 

turn, it 

determine

s the 

model 

that is 

used to 

operate 

intercount

ry 

adoption 

within the 

state, 

including 

the role 

and 

presence 

of 

agencies 

in the 

sending 

state.  

g state  both 

formal 

and 

infor

mal  

oversight, 

perhaps 

corruption 

is possible  

as in 

receiving 

states, by 

the 

government. 

The strength 

of this role 

has much to 

do with the 

way in 

which the 

Convention 

is applied, 

adhered to 

and the 

model under 

which 

agencies, if 

at all, are 

involved in 

the  sending 

state.  

Hague 

Confere

nce/Hag

ue 

Conventi

on on 

Intercou

ntry 

adoption  

Sending 

and 

receiving 

states 

address 

concerns 

about 

internation

al 

adoption 

operation, 

have 

voluntary 

instrument 

that sets 

standards  

Privat

e 

intern

ationa

l body 

–

volunt

ary 

memb

ership  

Motiv

ated to 

set up 

instru

ment, 

sendin

g and 

receivi

ng 

states 

agree 

to 

partici

pate 

and 

join  

Since 

1993, 

on 

going 

Standards 

set by a 

body on 

private 

internatio

nal law, 

standards 

are 

voluntary, 

and no 

penalty 

for states 

that do 

not ratify 

standards.  

Both 

sendin

g and 

receivi

ng 

states 

on a 

volunt

ry 

basis  

Period

ic 

meeti

ngs to 

discus 

the 

conve

ntion‘

s 

operat

ion, 

meeti

ngs 

can be 

a 

forum 

for 

stats 

to 

demo

nstrate  

presti

ge and 

highli

ght 

their 

acheiv

ement

s as 

well 

Up to 

individual 

states to 

decide to 

join or 

ratify—

internatio

nal 

political 

pressure 

can 

impact 

some 

states 

‗decision 

to join or 

ratify—

driven by 

internatio

nal 

relations 

concerns  

Individual 

states make 

decisions on 

whether to 

join or 

ratify the 

Hague 

Convention 

on 

intercountry 

adoption.  

The 

Convention 

is the 

predominan

t instrument 

in the 

operationof 

intercountry 

adoption,b 

ut it is not 

the only 

one,and  it 

might be 

subject to 

competing 

influences 

of other 

standards. 

Its practice 
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as a 

forum 

for 

discus

sion  

on the 

conve

ntion, 

provid

es 

forum 

for 

both 

sendin

g and 

reciev

ing 

states 

to 

have 

discus

sion 

on 

equal 

basis.  

standards 

and models 

are prone to 

interpretatio

n as it suits 

a sending or 

receiving 

state central 

authority 

and its 

government.  

Other 

internati

onal 

governm

ental 

bodies 

and non 

governm

ental 

organisat

ions  

Not all 

intercount

ry is done 

under 

Hague 

Conventio

n—not all 

adoptions 

are 

Conventio

n 

adoptions  

States 

that 

have 

not 

ratifie

d 

Conve

ntion,  

in 

Hague 

states 

in 

additi

on to 

the 

Conve

ntion‘

s 

requir

ments, 

agenci

es 

operat

ing in 

states 

both 

sendin

g and 

reciev

ing, 

Hague 

and 

non 

Hague  

Interc

ountry 

adopti

on 

does 

not 

have 

to be 

done 

accord

ing to 

Hague

, was 

going 

on 

long 

before 

Conve

ntion 

was 

establi

shed, 

large 

sendin

g and 

receivi

ng 

states 

have 

been 

doing 

ica 

withou

t 

Interco

untry 

adoptio

n not 

driven 

solely 

by 

Hague 

require

ments

—other 

bodies 

and 

instru

ments 

have 

stateme

nts and 

standar

ds 

about 

interco

untry 

adoptio

n 

operati

on  

There is 

no single 

internatio

nal body 

or law 

that 

oversees 

internatio

nal 

adoption, 

nor a 

single 

model on 

what the 

roles of 

the 

governme

nt, the 

central 

authoritie

s and any 

agencies 

working 

in a 

sending 

or 

receiving 

state 

should be.  

These 

different 

standards 

and 

models 

Vario

us 

region

al 

gover

nment

al 

bodies

, non 

gover

nment

al 

intern

ational 

organi

sation

s, non 

gover

mental 

adopti

on 

agenci

es  

Opera

ting in 

privat

e 

enterp

rise, 

in 

intern

ationa

l 

arena, 

in 

indivi

dual 

states, 

sendin

g and 

reciev

ing  

In 

competitiv

e 

environme

nt,  

agencies 

establish 

themselve

s and 

operating 

turf. 

INGOs 

may 

compete 

for setting 

adoption 

standards 

in ICA. 

Other 

standards 

besides 

Hague 

may 

proliferate

, even in 

states that 

have 

ratified.  

No single 

way of 

doing 

ICA, is an 

enterprise 

within the 

There is no 

single way 

to ―do‖ 

internationa

l adoption. 

Standards 

and models 

of practice 

vary across  

and within 

Hague 

members, as 

well as in 

states that 

have not 

ratified the 

Hague. 

What 

determines 

how 

adoption is 

done is 

largely what 

is in the 

interest—

that is the 

survival and 

self 

preservation 

of those non 

government

al bodies 

involved, 

including 
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hague 

ratific

ation  

can even 

compete 

with each 

other for 

predomin

ance in 

how 

intercount

ry 

adoption 

should be 

done.  

confines 

set by 

central 

authorities  

agencies. 

There can 

be 

competition 

for prestige 

and 

dominance 

amongst 

those bodies 

involved in 

intercountry 

adoption 

operation 

and policy.  
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Appendix A China  

Categories  

 

 

 

Why  Where How Come When  =Structure 

 

 

CONDITION  

 

Whom  How  Action/Interaction  Consequences—

what happened 

as a result of 

action/interaction  

Family 

planning 

population 

planning as 

science not 

politics 

within China 

Population 

control 

measures 

created 

through 

scientific 

works in 

China . 

Large 

unchecked 

population 

growth seen 

as keeping 

China from 

competing 

with other 

global 

powers  

China Attempts to address effects of 

large population on China’s 

economy and environment—

large population seen as hurtful 

to China’s power and prosperity 

internally and internationally 

Threat of large population  

After death of 

Mao—

lessening of  

strict Mao-ist 

rules in China  

High amount of 

state regulation in 

family structure 

and population.  

Chinese 

government  

Effects of 

population on 

Chinese 

economy/world 

power 

Government set 

out deliberate 

population 

control policies 

because this was 

seen as necessary 

to advance 

China’s prospects 

in international 

economics and 

power.  

 

Deliberate 

ACTION  

Strict population 

control policies 

in place, that led 

to new reasons 

for abandonment 

of girl children. 

Measure of 

science rather 

than politics. 

Fertility rate now 

below 

replacement rate. 

OCP still in 

place, albeit not 

strictly or 

uniformly 

enforced.  

Social 

structure of 

Chinese 

families 

Confucian 

based—

value for 

son/father 

lineage 

Ancient and modern 

China  

Impacts on children that are seen 

as 

marginal/expendable/necessary—

need for a son 

To have no son is to be seen as 

not having children  

Son seen as necessary to provide 

for family in parents old age  

Ancient and 

modern China  

High value 

placed on 

father/son in 

family structure 

Girls leave birth 

family and 

become part of 

the husband’s 

family  

Girls seen as 

costly/expendable 

–although 

changes in 

modern society  

Social 

structure  

Traditions, 

values  

A social structure 

that has been 

embedded 

through the ages 

continues in 

place, with 

traditional values 

maintaining these, 

in the face of 

modern needs to 

have a son 

maintain family 

due to lack of 

social security.  

 

No action taken 

Strong cultural 

preference for 

sons tied to 

survival needs of 

family and 

values of 

Confucian values 

system. Girls 

expendable 

across time and 

place in China 

with different 

immediate 

causes for their 

abandonment  

China’s 

relationship 

with 

sending/other 

countries  

To assert 

itself as 

global power 

alongside 

other 

countries, on 

its terms. 

Insistence on 

national 

Foreign/international 

relations  

China desire to establish itself on 

sovereign/equal power base with 

other countries that once 

dominated parts of it in 

colonisation.  

 

Adoption seen as ―bridge to 

West‖ 

 

Historically, 

China was in 

dominant 

position with 

other 

countries it 

came into 

contact with. 

Modern recent 

China takes 

action to ensure 

that it is 

economically on 

par with other 

nations. 

Operation of 

intercountry 

adoption as part 

Chinese 

government  

Through 

governmental 

policies, laws. 

Foreign 

relations.  

Deliberate action 

 

Establishment of 

formal laws and 

policies to 

establish and 

carry out these 

aims.  

China places 

itself in a 

position of 

equality to other 

nations with 

whom it deals 

and does not take 

a position of 

subordination. 
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sovereignty 

as principle 

rule of 

international 

law. To not 

be placed in 

subordinate 

position vis a 

vis other 

countries. 

Historically 

held a 

dominant 

position vis a 

vis its 

relationships 

with other 

countries  

Adoption part of foreign relations 

 

Adoption as part of engaging in 

capitalist relationships with other 

countries 

 

Adoption bring in foreign hard 

currency 

 

Adoption way to link Western 

families to China  

 

Adoption creating links and ties 

with other countries 

 

China’s insistence of post 

adoption reports, suspend 

adoptions with Spain due to lack 

of reports  

 

Recent 2007 restrictions on 

Chinese adoptions ( ahead of 

2008 Olympics)  

 

hx of 

colonisation—

China has 

―trauma‖ 

memory from 

that, now 

insists on 

value of 

sovereignty in 

international 

law and 

relations  

of this effort. 

Policies on 

intercountry 

adoption to this 

effect.  

This permits it to 

set intercountry 

adoption policy 

according to its 

national policies 

and aims, 

without much 

interference or 

influence from 

sending 

countries like the 

US.  

 

China’s 

restrictions on 

adoption have 

drawn only a 

whisper of the 

cry that went out 

and still is 

ongoing about 

Romanian 

intercountry 

adoption—

response that can 

only be seen as 

partly racial—

because of the 

popularity in US 

of adopting 

Chinese girls.  

Lack of 

social 

welfare in 

China  

Country was 

Communist, 

making 

transition to 

other type of 

economy 

Many poor 

rural areas-

son is seen 

as necessary 

for survival 

of elderly 

parents  

 

No 

alternatives 

for 

children—

Through out China, 

historically and 

modern  

 

Not modern welfare 

state ( contrast with 

Sweden)  

Social values 

Governmental choice on policy  

Resources  

Outward focus of government on 

developing place in international 

affairs  

Historically 

and now in 

China 

Lack of welfare 

policies mean 

people act as they 

see necessary to 

provide for 

themselves in 

transitioning 

country---still 

strong value for 

sons as part of 

survival needs of 

family. 

 

Girls abandoned 

because there are 

no alternatives.  

 

Government has 

Governmental 

policies  

Through not 

creating child 

welfare 

programmes, 

or social 

security 

programmes 

for the elderly.  

Focus 

outwardly on 

economic 

development 

rather than 

internally ( 

contrast with 

Sweden)  

 

Concentration 

Inaction—there 

has been little or 

no development 

of social welfare 

programmes 

either for children 

or the elderly. 

Government does 

not create social 

safety net for the 

vulnerable 

populations in its 

society.  

Little investment 

in social welfare 

programmes. 

Families create 

own response—

which results in 

abandonment of 

girls, seen as a 

need for a son 

for family 

survival as well 

as based on long 

standing social 

values and 

familial structure 

values.  

 

Children 
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state 

institutions 

or adoption, 

no family 

preservation 

programmes 

Social work 

not linked 

with idea of 

adoption  

Abuse and 

neglect not 

reasons for 

abandonment 

of children ( 

different 

focus than 

western child 

welfare)  

not created 

alternative social 

welfare 

programmes for 

children. Rather 

its policies 

influence the 

abandonment of 

girls.  

Government has 

taken little direct 

action to curb 

child 

abandonment of 

girls.  

 

No legal 

mechanism 

provided to 

abandon children  

 

on external 

relationships, 

perhaps as a 

result of the 

trauma of 

colonisation 

and 

determination 

to be strong in 

international 

economic and 

other 

international 

affairs and 

relations.  

abandoned.  

 

Girls seen as 

expendable in 

society are sent 

in ica.  

 

Lack of 

government 

action means that 

current situation 

of abandonment 

of girls 

continues.  

 

Failure to act as 

if situation not 

there.  

 

Ignore internal 

events while 

focus is on 

development of 

international 

prestige and 

strength.  
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Appendix A Guatemala  

Categories  Why  Where How Come When  =Structure 
CONDITION  

Whom  How  Action/Interaction  What happened as a 
result of the 

action/interaction  

 
CONSEQUENCE 

National trauma 

 

 Long civil 

war  

Especially in 

Mayan 

communities, 
Mayans  became 

refugees into 

Mexico  

Regime of terror 

against Mayans—

socially 
disenfranchised—

also rise of fertility 

when there are 

unsettled 

social/economic 

conditions—thus 
poor conditions for 

Mayans is associated 

with high birth rate   

Civil war that 

lasted 36 years 

and in post-
conflict period  

Vulnerable 

population that 

cannot provide for its 
children/children not 

wanted due to 

rape/high rates of 

indigenous (Mayan)  

and mixed race 

children put up for 
intercountry adoption 

. Child as ―bearer of 

social anxiety‖ 

Most of the 

Guatemalan 

population, albeit 
with particular 

impact on the Mayan 

population—targeted 

and as a 

consequence of 

extreme deprivation 
and poverty 

Systematic 

rape/killin 
g/violence/torture 

Americans adopting 

from Guatemala—
use of anti conquest 

narrative  by 

Americans in their 

depiction of 

Guatemala and its 
people. Little 

knowledge of civil 

war or US role.  

Systematic acts of 

violence against 

Mayans, including 
rape, genocidal 

acts  

Deliberate action 

 

Systematic violence 
aimed at a specific 

group of people, 

keeping them on 

margins of society 

even after conflict 

has ended.  

Socially marginalised 

Mayan population is 

cut off from any 
meaningful social 

protection or 

involvement in 

governmental 

institutions—fear of 

being attacked, 
memories of being 

attacked, genocide, 

keep them silent and 
voiceless, taken 

advantage of without 

any recourse, unable to 
challenge ills of 

intercountry adoption 

processes  

Social 
marginalisation 

of Mayan 

peoples 

Legacy of 
colonialism 

by Spain, 

through out 
history of 

country into 

present time –

racism as a 

social value  

Throughout all 
levels of social 

dealings with 

Mayans—
political, 

educational, 

social  

Social value of 
racism, place of 

Mayan in society, 

Legacy of 
colonialism  

Through out 
history of 

country once it 

was colonised  

Unable to provide for 
children, no 

government 

programmes to 
assist—highly 

impoverished, most 

children put up for 

intercountry adoption 

are either Mayan or 

mixed race 
Mayan/European  

Those in control of 
governmental and 

political structures—

European and 
European descent  

Through acts of 
violence, extreme 

poverty, genocidal 

acts, exclusion 
from social 

institutions, lack 

of governmental 

programmes of 

support  

Deliberate Action, 
directed at the 

Mayan population, 

keeping them 
powerless, on 

margins of society.  

Large numbers of 
children that are Mayan 

or mixed race 

Mayan/European enter 
into a poorly regulated 

and corrupt 

intercountry adoption 

system, mainly sent to 

the US. Children not 

wanted in part of 
Guatemalan society by 

those outside of Mayan 

communities.  

Corruption in 

government and 

judicial 
processes 

Weak 

government, 

little judicial 
oversight 

Market created 

for intercountry 

adoption, 
children 

can/could be 

adopted without 

judicial process, 

no/little 

oversight of fees 
charged, process; 

strong presence 

Society in upheaval 

due to extremes of 

poverty and highly 
stratified community  

During and after 

civil war –

reflected in 
intercountry 

adoption 

practices that 

were largely 

unregulated—

that operated as 
a market in 

children.  

Free and unregulated 

market for children 

in Guatemala. Little 
oversight or 

regulation. Able to 

adopt without going 

through judicial 

process. Solicitation 

for sale of unborn 
children. Best 

interest of the child 

Power elites—

exclusion of Mayans  

Power held in the 

hands of a few. 

Marginalisation 
and extreme 

poverty in other 

segments of 

society. Society 

afraid to speak out 

due to brutalities 
experienced 

during and after 

Inaction—little is 

done to curb 

systemic corruption, 
although with 

renewed passage of 

the Hague 

Convention, some 

steps being taken to 

address concerns on 
intercountry 

adoption.  

Unfair treatment, 

uneven power, no 

recourse for those 
without power base—

fear in speaking up, 

fear of violent reprisals.  

Silence. Unable to 

speak out against 

practices in 
intercountry adoption, 

no government 
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of many outside 

social service 
agencies for 

purposes of 

intercountry 
adoption  

subsumed by market 

in children.  

civil war.  programmes to provide 

for families. Little 
choice in giving up 

child for adoption. No 

social alternatives 
invested into by 

Guatemalan or 

American governments.  

Cold War 
relationships 

with the United 

States  

US involved 
to allegedly 

stop spread of 

communism, 

helped set up 

military 

dictatorship in 
country  

Reflected in how 
intercountry 

adoption 

operations occur 

with US.  

US wanted to 
become involved in 

governmental control 

of Guatemala. Covert 

operation.  

After civil war 
to the present 

time 

Guatemala heavily 
influenced by US in 

its political and other 

governmental 

dealings . Guatemala 

heavily influenced by 

US government in its 
intercountry adoption 

operations and 

policies. US has very 
little knowledge of 

Guatemalan civil 

war, or the US role in 
that  

United States 
government, 

Guatemalan 

government that has 

been put into place 

by US, current 

Guatemalan 
politicians.  

Military 
interventions, 

governmental 

coups. Civil War. 

Covert operation.  

Deliberate action—
by the United States 

government  

Social upheaval. 
National trauma after 

events. Destruction of 

many elements of 

Guatemalan society. 

Until recently little 

regulation of 
intercountry adoption. 

Only since US is about 

to enter in Hague 
Convention is 

Guatemala making 

reforms. Little pressure 
from US until recently 

to reform its 

intercountry adoption 

processes.  
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Appendix A India   

Categories  

 

 

 

Why  Where How Come When  =Structure 

 

 

CONDITION  
 

Whom  How  = Process 

 

CONSEQUENCE 

India’s  

struggle for 

internal and 
external 

self-identity  

Differences 

in religion, 

finding 
place in 

international 

order, 
violent past, 

establishing 

democracy, 
debates on 

separation 

of powers 

and the 

limits of 

authority of 
the Indian 

Supreme 

Court  

Internally 

and 

externally –
within the 

governmental 

branches  

Past divisions 

between people in 

Indian society, 
status of women 

as compared to 

Constitutional 
ideals, past 

violence, 

emerging world 
power with 

internal problems 

of poverty and 

hunger in some 

segments of 

society  

Past and 

present—

issues from 
the past can 

show up in 

current day 
problems  

Idealistic 

content of 

Constitution 
for democracy 

and equality is 

belied by 
continuing 

internal 

differences 
and strife, and 

resolution of 

difficult issues 

of daily living  

Internal 

branches of 

government, 
other policy 

makers in 

foreign 
policy  

Debates over 

powers of 

different 
government 

branches, 

living up in 
practice to the 

ideals of the 

Constitution, 
establishing 

consistent 

foreign 

relations 

policies and 

relationships 
with 

neighbouring 

states and 
balancing 

with the 
United States  

Governmental 

views on how 

India’s 
democratic 

governance 

infrastructure 
should work, and 

what India’s 

relationships with 
other states 

should be and 

should be based 

on result in a 

confused identity. 

Whether India’s 
relationships are 

based on shared 

democratic 
values, on basis 

as an emerging 
power, or 

geographic 

location or some 
combination of 

three leaves India 

a state of flux 
regarding its 

internal and 

external 

structures and 

relationships.  

Difficult 

conditions 
for some 

segments of 

India’s 
population  

Disparity in 

the wealth 
and material 

resource 

distribution 
in India, 

unequal 

social status 
for women 

and girls  

Through out 

class system, 
and all levels 

of society  

Longstanding 

social divisions 
and 

traditions/customs  

Historically 

and 
currently  

There is a 

wide spread 
difference of 

the affluence 

and material 
wellbeing in 

India, with 

some 
segments of 

the population 

living in 
desperate 

circumstances. 
As well, girls 

and women 

have a 
subordinated 

position in the 

family and 
throughout 

society, at all 

levels.  

Laborers, 

certain 
tribal 

members, 

lower caste 
members, 

girls and 

women  

Through 

longstanding 
social and 

family 

traditions and 
customs, at 

all levels of 

society, court 
cases do not 

provide 

decisions that 
support an 

equal status 
for women 

and may 

serve to 
reinforce a 

diminished 

and 
subordinate 

status, despite 

Constitutional 
and legal 

provisions to 

the opposite.  

There is a lack of 

consistency on 
what is on the 

books for 

protections and 
status of girls and 

women and how 

it is delivered—
resulting in 

continued 

subordinated 
status for girls 

and women, 
within a society 

that is already 

divided by a great 
gulf of economic 

and material 

disparity, with a 
large segment of 

the population in 

marginal 
existence and 

difficult living 

conditions, while 
other segments of 

the society enjoy 

economic 
wellbeing.  

Mixed 

views on 

intercountry 
adoption  

Views 

mixed on 

whether 
intercountry 

adoption 

provides a 
benefit for 

Expressed in 

court cases  

Is adoption a 

benefit for a 

child—concerns 
about child 

trafficking and 

other risks, as 
well as problems 

Through 

India’s 

engagement 
with 

intercountry 

adoption  

India’s 

position on 

the risks and 
benefits of 

intercountry 

adoption 
remains mixed 

Court, 

adoption 

agencies 
and others  

Expressed in 

court 

opinions, 
ambiguity 

may be 

reflected in 
how there is 

There is no 

consistent view 

on the place or 
process of 

intercountry 

adoption within 
India. There are 
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child or 

whether it 

exposes a 

child to 

risk—taking 
into account  

the cycle of 

intercountry 
adoption 

problems 

experienced 
by India   

of assimilation 

into a new 

country—but also 

note potential 

benefits of 
adoption that 

include improved 

material benefits  

the quality of 

practice is 

different from 

the process 

that is ―on the 
books‖—

disparity 

between the 
official 

versions and 

how it is 
carried out.  

guidance for 

practice in its 

laws and policies 

but the reality of 

how these are 
carried out are 

much different, in 

part responsible 
for the cycle of 

adoption scandals 

that are 
experienced in 

India. There is 

ambiguity, 
inconsistency and 

disparity through 

out the 
intercountry 

adoption system 

and process.  
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Appendix A South Africa  

Categories  Why  Where How Come When  =Structure 
 

 

CONDITION  
 

Whom  How  Action/Inaction  What happened as a result 
of action/inaction  

 

CONSEQUENCE 

HIV/AIDS 

epidemic  

 

Widespread—

government 
resources put into 

place to treat and 

prevent. Through 

out Africa, not 

limited to South 

Africa.  

In young adult 

population  

Variety of 

social and 

cultural and 
economic 

factors  

On-going  Young adult population  

especially impacted, 

lack of resources to 
treat and prevent the 

disease.  

Young adult 

population, 

children 
orphaned due to 

parental death  

Initial lack of 

resources to treat 

and prevent, now 
SA government 

investing in 

treatment drugs.  

Inaction, limited action  

 

Response latterly to AIDS 
treatment. Continuing 

spread of AIDS epidemic 

among young adults in 

South Africa.  

Continued spread of 

epidemic, leaving young 

children without one or both 
parents, limited government 

resources to treat and 

prevent disease 

South 

African 

constitution 

Establish rule of 

law in South 

Africa after 
apartheid  

Throughout 

South Africa 

To establish 

new rule of law 

after apartheid  

After change 

of 

governance, 
in late 1990’s  

Basis of South African 

state after apartheid, 

important document for 
the basis of society 

without apartheid as 

ruling principle  

South African 

government, 

South African 
population   

Change in South 

African 

government, 
apartheid 

abolished  

Action 

 

Government changes and 
political changes to create 

new  Constitution to govern 

post apartheid South Africa  

South African constitution 

set up to govern a re-

constituted society that  no 
longer made colour or race 

based distinctions on people 

or their rights 

Plural legal 
system and 

society  

Country 
colonised, other 

legal systems 

brought along 
with customary 

law. Legal 
recognition given 

to effect of 

customary law  

Through out the 
country  

History of 
colonization 

and apartheid 

in South 
Africa, varied 

population of 
tribes and 

Europeans  

On-going 
through 

history of 

country, 
current  

History of country 
means that there are 

different groups of 

people, different social 
structures and different 

legal systems and 
values  

Mix of 
population, 

different tribes 

and European 
colonizers 

Legal recognition 
given to all the 

legal systems, 

makes society 
more pluralistic  

Action—steps to give legal 
and formal recognition to 

variety of legal systems 

within varied 
society/contrast to apartheid 

governance.  

Legal system that 
recognises the legal systems 

and customary law of the 

different population groups 
within South Africa—

putting them all in equal 
legal footing  

Customary 
laws,  

culture, 

values  

In African tribes 
and society. Given 

recognition on 

equal footing with 
other legal 

systems.  

In some 
segments of 

South African 

community.  

To provide 
equality among 

legal systems 

after apartheid. 
Best interest 

principle not 

necessarily part 
of customary 

laws.  

Through out 
South African 

history, before 

and during 
colonization 

and apartheid. 

Now given 
specific 

recognition.  

Given specific 
recognition and 

enforceability in South 

African society, 
although some aspects 

of European law such as 

best interest standard 
may conflict.  

All segments of 
South African 

society  

Given legal 
recognition but 

without 

reconciling 
potential 

differences  

Action 
 

Steps given to recognise 

these through a plural legal 
system and society.  

Customary laws are given 
equal recognition with other 

legal systems in South 

Africa, setting up a 
pluralistic legal system. The 

best interest standard must 

be applied through out as it 
is part of the Constitution, 

despite criticism that the 

standard is a European 
import and might be in 

conflict with customary 

laws.  

Best interest 

of child 

/formal ( 
closed) 

adoption)  

To give protection 

to children in legal 

matters 

In SA 

constitution, 

and in legal 
matters 

concerning 

children –
although it is 

criticised as 

being imported 
and not part of 

Give legal 

recognition to 

the 
Paramountcy 

of the best 

interest 
principle  

Since 

inclusion in 

the SA 
constitution  

The best interest of the 

child, and that it should 

be given paramount 
consideration, is 

included in the South 

African Constitution. 
This applies to 

intercountry adoption. 

Formal adoption also 
seen as a Western 

Any child in 

South Africa  

By inclusion as 

part of the South 

African 
constitution  

Late recognition of legality 

of intercountry adoption.  

 
Action and inaction— 

 

Receives formal legal 
recognition but is not widely 

used, perhaps due to 

conflicts with existing  
customary law and values. 

There is a definite statement 

about the application of the 

best interest standard and 
that it is to be the paramount 

consideration in legal 

matters on children. This is 
despite some criticism of the 

standard as being an 

European import and not 
part of  and possibly 



 

272 

 

customary law. 

Focus on 
individual vs. 

group rights  

construct/import. 

Mainly is used by white 
families adopting black 

African children.  

Plural legal system may 

result in less children going 
into intercountry adoption.  

conflicting with African 

customary law. Formal ( 
closed) adoption is also seen 

as a Western import, and 

usually done by white 
families adopting black 

children.  Availability of 

plural legal system may 
result in less children going 

into intercountry adoption.  

Subsidiarity 

of 

intercountry 

adoption  

Recognised as part 

of the best interest 

considerations for 

child in 

intercountry 
adoption  

In matters 

dealing with 

intercountry 

adoption and 

best interest of 
the child  

Part of 

international 

law, given 

special 

emphasis in SA 
intercountry 

adoption  

On-going  Subsidiarity of 

intercountry adoption is 

given particular 

emphasis in South 

African discussion of 
intercountry adoption 

and is seen as part of 

the best interest of the 
child consideration. It is 

emphasized as being 

part of international 
law.  

South African 

policy makers, 

politicians, other 

intercountry 

adoption 
professionals  

Specifically 

recognized as 

part of 

international law 

and given 
specific emphasis 

because of that, 

along with  the 
best interest of 

the child, and a 

necessary part of 
intercountry 

adoption 

operation.  

Action--- 

 

 

Given formal recognition as 

part and parcel of 
intercountry adoption best 

interest of the child 

standard. Recognition of 
this may result in less 

children going in ica. 

Recognition also may be 
prompted in addition to 

international law, to 

consistency with customary 

law and values.  

South Africa gives 

particular recognition and 

emphasis to the subsidiarity 

of intercountry adoption as 

being part of the best 
interest of the child 

standard. Discussion 

focuses on the subsidiarity 
principle being part of 

international law, but 

without the same 
commentary that it is an 

―import‖. The subsidiarity 

principle might be seen as 

enhancing the importance of 

customary law and values of 
a child in intercountry 

adoption decision making, 

and in helping to protect the 
child’s rights.  

Structure of 

South 

African 
family  

Focus of how 

children are cared 

for—effected by 
long history of 

apartheid, 

father/husband 

working away 

from home, high 

incidents of 
maternal death, 

extended family 

and others caring 
for children  

In black South 

African 

communities 

Structure 

affected over 

time by 
different 

factors, 

extended 

family and non 

bio kin 

―selective 
family‖ have a 

role in raising 

children  

On-going  The South African 

family structure has 

long been one of 
extended family and 

non bio related adults 

caring for children , in 

the event of parental 

death or necessary 

absence of parent who 
is seeking work.  

―Selective kin‖ is the 

name given to non bio 
related care givers –

where a kin type of 

relationship is 
voluntarily formed and 

not based on blood ties.  

Can be both bio 

and non bio 

adults. 
Formation 

referred to as 

―selective kin‖ 

where 

relationship 

between bio 
parent and 

caregiver 

possibly 
predictive of 

how well child 

will be cared for 
in fosterage 

arrangement.  

Generally 

informal 

arrangements, 
though some 

black African 

families turning 

to government 

grants for 

providing 
fostering.  

Action 

 

Family and community 
structure responding to 

situation created by AIDS 

epidemic, attempts to care 

for children without 

resorting to ica, and where 

there are limited 
government social welfare 

resources/programmes.  

 
 

Continued evolution of 

South African ( black 

community) family structure 
based on need. Some family 

bonds are non blood related 

and are called ―selective 

kin‖. It is suggested that the 

relationship between the 

caregiver and the parents of 
the child may determine of 

the child is ―socially 

marginalised‖ as a result of 
the caring arrangement. 

Alternative child caring 

arrangements tend to be 
informal, although some 

black families are now 

starting to access 

government funds for 

providing fostering care.  
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Appendix A South Korea  

Categories  Why  Where How Come When  =Structure 
 

 

CONDITION  
 

Whom  How  Action/Interaction  Result of 
Action/Interaction  

 

CONSEQUENCE 

Repression/Invisibility  * To hide national 

shame at having 

biracial 
children/children as 

a result of 

war/invasion  

*children whose 

mothers could not 

keep them/provide 
for them  

Globalization—

show Korea as 
modern and able to 

be part of global 

world , keep the 
idea of intercountry 

adoption secret  

* To keep the 

image of the 

country positive 

* After Korean 

War/Start of 

cold war 
* After Cold 

War 

 

* after growth 

of economy, 

industrialisation, 
rebuilding of 

country 

infrastructure 
after the war  

* wanted to keep children 

out of 

society/bloodlines/Confucian 
family structure/wanted to 

erase memory of national 

trauma  

 

 

 Represssion of 
national trauma  

 Influence of US 
Agencies, easy to 

send children to 
America  

 Belief in 

American dream, 
positive life in 

America 

contrasted to 
difficulties in 

Korea  

 
* impacts on global image of 

Korea, for instance when 
hosting international 

sporting events such as the 

Seoul 1988 Winter Olympics 
and 2002 World Cup  

 

 

*right after 

Korean War 

ended  
 

*globalisation of 

the Korean 

Economy—after 

end of the Cold 

War 
 

 * international 

sporting events 
such as 1988 

Seoul Olympics 

and 2002 World 
Cup 

 

 

 
There is only visibility 

around the issue of 

intercountry adoption when 

there is an international 

sporting event or something 

that puts South Korea in the 
public eye—higher SK 

visibility leads to higher ica 

visibility—but manipulated 
by SK government and its 

agenda   

Korean 

government 

 
 

 

Media   

Send children 

overseas, out of the 

country  
 

Public face of 

embracing highly 

visible adult 

adoptees,  show as 

international 
relations issue, 

creation of  global 

community 
 

Media shows 

stories of happily 
ever after reunions, 

does not deal with 

underlying issues of 

why children were 

sent abroad   

Action—although 

this seems 

counterintuitive. 
Deliberate steps 

were taken by the 

government to 

send certain 

segments of 

children out of 
the country. Very 

active 

intercountry 
adoption 

programme. In 

turn, the 
government has 

recently taken 

very deliberate 

steps in the form 

of F-4 Visa, and 
events to 

―welcome‖ 

Korean adoptees 
back to Korea.  

The conditions 

that gave rise to 

intercountry 
adoption are 

never discussed  

fully—when in 

the public eye 

given a gloss that 

suits the 
international 

relations agenda 

of the government 
to put the country 

in a positive light, 

otherwise  
children were 

seen as a national 

shame and were 

sent out nearly 

invisibly from the 
country   

Positive image of 

intercountry 
adoption that may 

lead to reduction 

of outside 
pressures to ratify 

Hague 

Convention, 
which is in the 

self-interest of the 

US based 
adoption agencies 

that are heavily 

involved in 
adoption 

industry---

operates to the 
benefit of the US 

adoption agencies  

Symbolism/Metaphor  

for 

Mother/Motherland  

 

 

 

Foreign relations 
picture of returning 

adoptees and their 

relationship to both 

Modern day 

South Korea, 

largely 

becoming 
visible in the 

run up to 2002 

World Cup, 

To perhaps control the 

public image of the country 

on this issue, given the 

events and embarrassment 
following the highlighting of 

this during Seoul 1988 

Olympics  

Since the 2002 

World Cup—

and with 

increasing 
media attention 

on returnees  

Enhancement of global 

image, foreign/international 

relations  

Media and 

government  

Television shows, 

publicity, media  

Deliberate 

action—the 

decision of what 

to portray in 
media, and how 

to create images 

that are desired 

False image 

painted of the 

situation and 

relationship of the 
adult adoptee 

returning to South 

Korea,  
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their birth mother ( 

if found) and to the 
country of South 

Korea 

 

government 

hosted gathering 
of returned 

adoptees  

by the 

government.  

Motivation  for 
Engaging in 

Intercountry Adoption  

Hide national 
trauma /repress 

visible signs of 

national trauma  
Send kids out of the 

country that are not 

wanted 

Benefits South 

Korea’s 

relationship with 
the US-

international 

relations  
 

Belief that child 

has a better chance 
of life in America, 

keeping an 

idealized notion of 

US as ―better than‖ 

superior to South 
Korea  

In South Korea  No motivation for creating 
alternatives in country for 

unwanted children 

 
No need to create social 

service infrastructure, as 

children sent overseas, gone, 

no need to admit to need, 

intercountry adoption as 

revenue source for country  
 

Keeps good foreign relations 

with the United States  
 

Avoidance of issue of 

poverty and social problems 
–keeps those issues hidden 

and invisible as potential 

embarrassment in the global 

politics scene, might hurt the 

standing of the country  
 

 

Following Cold 
War—then as 

part of social 

change, 
industrialization, 

globalization, 

globalization 

politics  

 

 
Currently  

Overall motivations for 
engaging in intercountry 

adoption have been ―public 

relations issues‖—
international relations, 

public face of country, not 

wanting to face national 

trauma, erasing, forgetting, 

moving forward towards 

industrialization and 
globalization without 

addressing problems that 

give rise to mother / family 
unable to keep child—US 

politics lets this remain 

hidden as the non signing of 
the HC is not made an issue 

with this country  

Korean 
government 

 

American 
adoption 

agencies/ 

child 

sponsorship 

programmes   

Through setting or 
not setting public 

policy, domestic 

programmes, not 
giving any 

recognition to 

social problems, 

intercountry 

adoption remains 

the main alternative 
 

Reform attempts 

always fall short of 
stated goal of 

eradicating 

intercountry 
adoption  

Inaction—
through not 

creating social 

welfare 
programmes for 

children or 

vulnerable 

mothers.  

 

Planned reforms 
do not meet their 

goals—mix of 

action and 
inaction  

Intercountry 
adoption active to 

keep the public 

image of South 
Korea high, 

avoiding 

exposure of 

problems that 

underlie why 

children enter 
intercountry 

adoption  

  
 

In cost/benefit 

analysis, South 
Korea determines 

its best to 

continue with 

some intercountry 

adoption  

Emergence of Voice 

of Adult Adoptees 

Challenge 

invisibility of 
intercountry 

adoption , 

challenge why  
intercountry 

adoption was 

necessary/continues  

Largely in 

South Korea 
media, also in 

academic 

research 
literature, other 

popular 

literature, blogs, 

internet 

websites  

Writers have personal 

motivations to express 
themselves, their sense of 

rage, alienation, not 

belonging, of mental illness 
problems, cultural 

difficulties, even upon return 

to South Korea or with 

reunion with birth mother, 

birth family  

Since the 2002 

World Cup, and 
run up, internet 

development  

Product of 

globalization/internet/online 
communities form,  rapid 

exchange of information, 

highly visible adult 
adoptees not dependent on 

South Korean government 

for stating their position  

South 

Korean 
adult 

adoptees  

Internet, media, 

popular media, 
blogs, physical 

gatherings, moving 

to South Korea, 
academic research 

literature, 

presentations at 

conferences on 

these issues  

Action 

 
Deliberate actions 

by adult adoptees 

Challenges the 

invisibility and 
repression that 

has been the 

watchword for ica 
in South Korea, 

South Korean 

government now 

has tried to find a 

way to fit the 

adoptees into the 
current 

government 

agenda of 
globalization, but 

has not done 

anything to 
stop/reduce 

adoptions, still 

trying to balance 

global image and 

international 
relationships with 

the United States 

in this issue.  
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Falseness/Falsity 

/Tolerance for Falsity  

Public/private face 

of adoption= public 
face of adoption, 

adoptees welcomed 

as ―global citizens‖ 
Private face of 

adoption, children 

seen as needing to 
be sent away, made 

invisible, a national 

shame  

Through the 

operation of 
intercountry 

adoption, since 

the start of the 
Korean War 

To create national agenda/ 

national image that suited 
the aims of  the time of the 

South Korean government, 

and foreign relations with 
the United States 

Not addressing 

circumstances 
that led to 

children being 

placed for 
intercountry 

adoption  

Falsified 
documents 

―Orphans‖ that 

have living 
relatives, 

parents, 

extended family  

Secrecy, manipulation of 

situation to suit national 
agenda, not addressing the 

core causes of why children 

are sent in intercountry 
adoption, not developing 

social services, failed 

attempts to eradicate 
intercountry adoption  

South 

Korean 
government 

 

US 
adoption 

agencies  

Government 

processing, agency 
operation standards, 

lack of oversight 

from 
neutral/disinterested 

entities, such as 

state social welfare 
departments, 

resistance to 

regulation on the 
part of US adoption 

agencies  

Inaction—little 

change in 
resources 

available for 

social welfare 

No change in 

practices—never 
addressing in the 

open the reasons 

why children sent 
away in 

intercountry 

adoption; no 
development of 

social services to 

provide 
alternatives 
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Appendix A Sweden  

 

Categories  Why  Where How Come When  =Structure 

 

 
CONDITION  

 

Whom  How  Action/inaction  Consequence of 

action/inaction  

Strong sense of 

national 
identity 

 

Strong 

economy; 
position  

internationally, 

not subject to 
recent 

invasion, 

colonisation, 
or threats. 

Seen as 

progressive 

and forward 

thinking.  

At national 

level, in 
national and 

international 

policy, in 
families, in 

setting out 

ideas or 
values as 

“Swedish”  

Its position 

internationally, 
and its 

distinctive 

form of 
democracy and 

social 

provision—
welfare state 

development  

Recently—

after World 
War II. 

Development 

of strong 
Swedish 

economy and 

welfare state  

Sweden is 

independent in its 
foreign relations, 

operating from a 

sense of strength 
and also able to 

state what its 

values and ethics 
are in its 

international 

relations and 

policies. It is not 

trying to gain 

favour with another 
country through its 

intercountry 

adoption 
operations.  In a 

pro-active rather 
than re-active state 

in how it 

formulates and 
carries out its 

policies.  

Government  

People  

Through its 

strong 
economy, and 

its self identity 

as a 
progressive 

democratic 

nation and 
with its 

generous 

welfare state, 

able to assert 

itself without 

fear of damage 
to itself, 

economy, not 

dependent on 
other nations 

good will   

Action 

 
Steps 

deliberately 

taken to 
express its 

views in 

formal 
documents 

such as 

policies and 

laws.  

Strong infusion 

of identified 
Swedish values 

and ethics into 

national and 
international 

policy and 

relations.  

Best interest of 

the child 

Seen as 

ethically 
required  

Statements 

on 
international 

policy 

Codified by 
the Swedish 

parliament  

 

As part of how 

Sweden has 
identified its 

national values 

and ethics.  

Recently—

1979, 
Swedish 

Parliament 

made 
statements 

regarding the 

best interest 
of the child.  

Sweden has 

released 
policy 

documents 

and revised 
its 

Intercountry 

Adoption 
Central 

Authority . 
Review of the 

values, ethics 

and operation 
of 

intercountry 

adoption.  

The best interest of 

the child, as 
conceived of in 

Swedish values and 

ethics, is present in 
national laws, 

policy and as a 

feature of its 
intercountry 

adoption 

arrangements with 
other countries, 

both sending and 

receiving.  

The 

Swedish 
Central 

Authority, 

Swedish 
Parliament  

Subsidiarity of 

intercountry 
adoption,  

Intercountry 

adoption seen 
as a short term 

solution, 

Sweden 
actively 

working 

towards long 
term solutions 

to enable 

children to 
stay in family 

environment 

in country of 
origin . Some 

social workers 
argue for how 

the birth 

mother should 
be 

incorporated 

into 
understandings  

of adoption.  

incorporation  

Action—

deliberate steps 
to express its 

position on 

what 
constitutes the 

best interest of 

the child, in 
formal 

documents and 

laws.  

Strong and 

visible 
statements on 

what Sweden 

views as 
making up the 

best interest of 

the child in 
formal 

documents and 

laws.  

Statements on 
ethics of 

intercountry 

adoption  

Seen as 
responsibility 

of Sweden 

internally, in 
its relationship 

with sending 

countries, and 
to minimise 

competition 

and market 
economy 

approach 

amongst 
receiving 

In national 
policy, 

international 

policy, 
statements 

in national 

laws.  

Responsibility 
of Sweden to 

provide 

leadership 

Since 1960’s 
Development 

of strong 

economy 

Included in formal 
documents, such as 

national law, policy 

statements from its 
Central Authority. 

Highly visible and 

clear statements on 
what it sees as an 

ethical position.  

The 
Swedish 

government, 

Central 
Authority, 

Swedish 

parliament  

In formal 
documents, 

laws, policy 

statements  

Deliberate 
action  

 

Expressing in 
formal 

documents 

Sweden’s view 
point and 

position on 

best interest of 
the child, 

ethics, and 

values and 
ethics in 

Melding of best 
interest of the 

child in strong 

ethical 
statements 

about Swedish 

values and 
ethics, and 

Swedish social 

responsibility—
how these 

should govern 

its actions with 
both sending 
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nations  intercountry 

adoption.  

and receiving 

countries, 

actions and 

policies on both 

a national and 
international 

level, wrapped 

up in a strong 
sense of 

Swedish 

national 
identity  

Relationships 

between 

sending and 
receiving 

countries  

Seen as 

ethically 

required as 
being co-

operative, not 

exploitative, 

urging self 

sufficiency for 

sending 
countries, 

avoiding 

setting up 
dependent 

relationships  
Relationships 

between 

receiving 
countries 

should be co-

operative and 
avoid creating 

competition  

for children. 

Favour 

regulated 

atmosphere, 
especially on 

matters of 

fees.  

Policy 

statements  

Actually 
carrying out 

foreign 

relations 

agenda and 

relationships  

Part of the 

ethical duty of 

Sweden in its 
own identified  

role in 

international 

relations  

Recently 

Since 1979—

statement of 
parliament 

And since 

development 

of strong 

Swedish 

economy and 
welfare state 

Intercountry 

adoption is part of 

Sweden’s formal 
international 

relations agenda  

The 

Swedish 

Central 
Authority, 

the Swedish 

Government  

Through 

policy 

statements, 
formal 

international 

relationships, 

how it 

conducts its 

intercountry 
adoption 

relationships  

Action— 

 

Statements in 
documents, 

law, policy, 

and in carrying 

out its foreign 

relations with 

other countries.  

Formal and 

highly visible 

statements on 
what place 

intercountry 

adoption should 

have in 

relationships 

between states, 
Sweden’s self 

identified/self-

assigned role in 
its own 

international 
relations and in 

international 

affairs with 
other countries 

regarding 

operation of 
intercountry 

adoption  

 Intercountry 
adoption in 

Swedish 

society/families  

Once seen as a 
social 

responsibility 

to rescue 
children, now 

changed to 

family 
formation for 

childless 
families . 

Stated concern 

for the birth 
mother in 

country of 

origin. Trips to 
the child’s 

country of 

origin.  

In countries 
with whom 

Swedish has 

satisfactory 
international 

relations ( 

see its 
relationship 

with Chile 
for instance)  

Short term 
solution in 

formal policy 

documents, 
with a social 

responsibility 

to aid sending 
countries in 

the long term 
to be able to 

care for their 

own children 
and to develop 

social 

structures that 
do not 

discriminate 

against women 
and children 

born out of 

wedlock  

Long hx of 
adoption in 

society—

intercountry 
adoption 

since 

WWII/Korean 
War—

changes in 
attitude along 

with the re-

emergence of 
strong 

Swedish 

economy and 
welfare state  

How the practice of 
intercountry 

adoption is 

conceived of is in 
relation to 

Sweden’s 

international 
position created by 

a strong domestic 
economy, strong 

sense of Swedish 

ethics and values, 
and strong infusion 

into formal policy 

on intercountry 
adoption of 

statements of 

Swedish values and 
ethics—seen as 

being reflective of 

Swedish national 
identity/character—

informally parents 

take adopted 
children to country 

of origin—reunions 

between child and 
birth family. 

Normalising that 

contact as part of 
intercountry 

adoption process. 

Families, 
Swedish 

Central 

Authority, 
the Swedish 

government  

Requirements 
of becoming 

approved to be 

an adoptive 
parent through 

intercountry 

adoption, 
policy 

statements  

Action 
 

Governmental 

bodies carry 
out aims of 

Hague 

Convention in 
line with 

interpretations 
consistent with 

Swedish values 

and ethics and 
positions on 

intercountry 

adoption 
operation and 

best interest of 

the child.  

Formal policy 
statements and 

positions 

carried out 
through 

agencies and 

the Central 
Authority have 

much to do 
with how 

intercountry 

adoption is 
perceived and 

carried out 

within Sweden.  
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Statement of 

Swedish social 

worker “no such 

thing as motherless 

child.” 
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Appendix A United States  

Categories  
 

 

 

Why  Where How Come When  =Structure 
 

 

CONDITION  
 

Whom  How  Action/Inaction  What happened as a 
result of 

action/inaction  

 
CONSEQUENCE 

Intercountry 

adoption as 

in best 
interest of 

child  

US as best place 

for a child to be 

raised –offers 
most material 

benefit; 

arguments 

against 

subsidiarity of 

intercountry 
adoption   

National 

policy/international 

policy/ statements  

Assertion of US 

interests in 

sending countries, 
seen to operate to 

US benefit for 

intercountry 

adoption to be 

allowed—perhaps 

a barometer of 
other foreign 

relations issues 

such as economic 
and trade issues  

In arguing for the 

need for there to 

be liberal 
intercountry 

adoption to US, 

when there is 

resistance or 

reduction of 

intercountry 
adoption from 

sending countries, 

change in law to 
enact Hague 

Convention  

In its foreign 

policy, US asserts 

that intercountry 
adoption ( to the 

US) is in the best 

interest of the 

child  

US government, 

policy, relationships 

with other countries, 
participation in 

international bodies   

Through foreign policy 

interactions, statements, 

Congressional 
testimony, interactions 

between heads of state 

and other governmental 

representatives, media 

portrayals of 

intercountry adoption   

Action— 

 

Deliberate 
assertions in 

foreign relations 

policy  

Consistent statements 

that adoption to the 

US is in the best 
interest of children; 

foreign relations 

issue, pressure on 

sending countries to 

permit intercountry 

adoption to US  

US/sending 
country 

relationship 

and history   

Hx and current 
relationships 

impact on 

whether that 

country acts as 

sending country 

to US for 
intercountry 

adoption, how 

that country 
responds to 

foreign relations 

pressure from 
the US  

Sending countries—
where US has 

relationship—social 

upheaval, past war, 

conflict. Close 

relationship with US 

during/after social 
upheaval, conflict.  

US is in more 
powerful position 

militarily and 

economically 

than sending 

country—exerts 

influence. US 
sees itself as 

superior, superior 

place to raise 
child. Inhabitants 

of sending 

country seen as 
inferior, cannot 

care for child.  

History and 
relationships 

prior to the start 

of intercountry 

adoption—then 

continuum of 

events, such as 
social upheaval, 

conflict, US 

involvement,--in 
some but not all 

instances with 

sending countries  

This can strongly 
influence 

intercountry 

adoption from 

some but not all 

sending countries 

( exception 
perhaps China) 

can be predictive 

of whether 
country with this 

relationship with 

US will engage in 
ICA  

Military involvement 
both covert and overt, 

foreign relations, 

trade, economic 

relations  

Military involvement 
both covert and overt, 

foreign relations, trade, 

economic relations  

Action 
 

US becomes 

involved in 

internal affairs of 

other countries 

through military 
and economic 

means 

If these conditions 
exist strongly 

predictive of 

intercountry adoption 

relations in sending 

to US—but does not 

account for all 
countries that send 

children in ica  

How 

intercountry 

adoption 

should 
operate  

To maximize 

opportunity for 

American 

parents to adopt 
–argue against 

regulation and 

subsidiarity of 
intercountry 

adoption as in 

best interest of 
child, seen as 

inhibiting 

adoption  

National government 

policy statements, 

resistance to 

implementation of the 
Hague Convention   

Allows maximum 

opportunity for 

US to adopt from 

other countries 
according to the 

terms and 

conditions that 
the US wants to 

promote  

Throughout 

history of 

adoption ==since 

early 1990’s in 
particular  

Strong policy 

statement s that 

intercountry 

adoption should 
not be strongly 

regulated, that 

best interest of 
child is not served 

by subsidiarity of 

Ica, position in 
opposition to 

international 

principles and 

instruments  

International adoption 

agencies, national 

government  

Foreign relations with 

other countries, 

diplomatic pressure, 

Congressional hearings, 
policy statements  

Action 

 

Through formal 

ties to other 
countries—part of 

international 

relationships and 
foreign 

relationships with 

other countries.  

Strong position that 

ICA to US is in the 

best interest of child, 

US provides superior 
place for children. 

Way to assert US 

superiority on global 
scale, in foreign 

relations  

US role in 

intercountry 
adoption  

To promote US 

interests and 
influence in 

other countries  

Mainly in countries 

with whom US 
involved with in civil 

war, other military 

Part of foreign 

relations and 
trade, perhaps 

barometer of 

Since early 

1990’s  

Strongly 

interventionist 
into other 

countries policies 

National government, 

national policy 
statements, 

international/foreign 

National government, 

national policy 
statements, 

international/foreign 

Action 

 
Issue is included 

along with other 

Issue strongly 

embedded in other 
issues of national 

interest, international 
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operations other foreign 

relations and 
issues  

and practices on 

ica –acts to ensure 
liberal  supply of 

children to US  

relations  relations issues of national 

interest, making 
intercountry 

adoption a 

national interest 
of the United 

States  

prestige and power.  
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