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Abstract 

Since the Syrian conflict broke out, a number of Western citizens, including children, travelled to 

the warzone to join ISIS. However, since the defeat of ISIS Western countries are facing the 

conundrum on how to treat the former fighters and their children. The status of these children 

has been the source of debate. Among the Western countries, there does not seem to be a clear 

position or consistent approach on how such children should be treated. It would appear the 

approaches towards this dilemma have, predominantly, been dictated by the political whims of 

individual states without normative basis. The children have, predominantly, been regarded as 

young terrorists likely to pose danger to Western societies. The widely-reported case of British 

teenager Shamima Begum shone the spotlight on the predicaments of children formerly 

associated with ISIS. However, the perceptions and actions towards these minors depart from 

the normative approaches to children associated with armed conflict. This paper makes a case 

for the treatment of ISIS-associated children to be regarded as child soldiers. When analysed 

closely, these children deserve protections accorded to all children recruited for purposes of 

warfare. Recent case law implies that such protection does not cease even after the age of 18. 

The denial of repatriation is, thus, inimical to normative standards on children associated with 

armed conflict. Further, the approaches of the Western countries could be vulnerable to criticism 

of the violation of the rule of law. The arbitrary revocation of citizenship and barring of returns 

appear starkly conflict with norms of justice.  With this in mind, this article asserts that a 

consistent approach would require the Western approaches to treat ISIS-associated children as 

victims first and accord them protections recognized in international law. 

Introduction 
For scholars of International Humanitarian Law (IHL), the Syrian cataclysm presents an ideal 

window to understand contemporary complexities of war. One of the manifestations of modern 

armed conflict is the increased use of child soldiers. IHL now has to grapple with the scourge of 

children recruited by state and non-state groups perhaps at a scale, hitherto, unseen. As Fox 

notes, ‘it is important to stress that the contemporary child soldiers phenomenon is very new 

indeed, for in the post-cold war era it has reached proportions -both in terms of scope and 

extremes - that stretch far beyond any previous occurrences in human history. It is simply 

unprecedented.’1 

The Syrian conflict, the most cataclysmic in scope and duration in the 21st century, has drawn a 

milieu of parties, including the Al-Nusrah Front (ANF) and other or derivatives of Al-Qaida. 

Perhaps, the most infamous is Islamic State of Iraq and Syria (ISIS)2, which also emerged from 

the spasms of the war in Iraq, the Arab ‘springs’ and the civil war in Syria.3 The ISIS ‘project’ 
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aimed, essentially, to establish a ‘caliphate’. The group expanded into Syria, against the 

background of Bashar al-Assad’s lack of control over the whole of Syria, to establish its ‘capital’ 

as Raqqa.4 There is evidence showing that the group has been engaged in the widespread 

recruitment of children. ISIS regarded minors as an important component of maintaining 

existence of the ‘caliphate’.5 Its use of children was strategic; it aimed at achieving the 

organisation’s immediate and long-term transgenerational goals.6 The project was designed to 

outlast its territorial defeat and ensure its continued survival.7 Children were both a physical and 

ideological resource. They were taught as minors that anyone who disregarded the ‘correct’ 

interpretation of Islam was a ‘kafir’ (unbeliever) and had to be eliminated.8 ISIS successfully 

turned the classrooms of its 1,350 primary and secondary schools into recruitment arenas for 

restricted ideological indoctrination to over 100,000 male and female students.9 The recruitment 

and militarisation of minors was intended to both increase the population of its ‘state’ as well as 

replenish its army.  

ISIS was adept at recruiting children,10 often boasting of its successful recruitment and training 

of minors in videos. The use of children in large numbers not only allowed ISIS to reinforce its 

physical strength, it aimed at averting against potential leadership deficit.11 The outfit would 

often refer to the children as ‘the cubs of the caliphate,’ ‘tomorrow’s mujahedeen,’ ‘the next 

generation,’ and ‘the future flag bearers’ to send a strong message to its adversaries that it was 

grooming future fighters and was well-equipped.12 One its videos showed the minors chanting in 

French: ‘Beware, we have what we need to defend ourselves, well-armed soldiers are ready to kill 

you.’13 Constructing itself as a victim of a hostile external world served to legitimise ISIS terrorist 

acts, especially in Europe.14 The degree at which it recruited children was meant to engender an 

intergenerational culture of violence and religious extremism. Children were enticed through 

payment of salaries and appeal of the ideology and family as incentives for children to join the 

group.15 As part of its process of territorial expansion, it also kidnapped thousands of children 

from orphanages, schools and family homes. For example, it is estimated that children under 14 

accounted for over a third of the 6,800 Yazidis abducted in Sinjar in 2014, with a further 800–

900 reported to have been kidnapped from Mosul.16 
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ISIS’ widespread propaganda of brutality served to ‘normalise’ children’s exposure to violence 

and death.17 Children, as young as four and five years old, were forced to witness public 

executions and torture18 with the objective of eroding from them of any natural feelings of 

disgust or fear. Such emotional ‘reprogramming’ resulted in children embracing violence as a 

‘natural’ way of life, and enhanced the progression for children to perpetrate violence themselves 

as combatants, torturers and executioners.19 Some of the boys in ISIS-held territory actively 

perpetrated violence from an increasingly young age. 20   

ISIS has also targeted young women and girls. Female recruits performed support roles for the 

organisation’s security apparatus, and imposed strict dress codes on women that appeared in 

public. The group actively coerced girls into marrying ISIS fighters, often by threatening their 

families to give consent.21 There were, however, also families that voluntarily consented to such 

marriages out of sympathies or a direct allegiance to ISIS. Teenage girls, in particular, were 

targeted by ISIS’ local commanders.22   

ISIS showed unprecedented success in attracting women from the West,23 through radicalisation 

online. Radicalisation of new recruits and residents was the principal objective of ISIS 

propaganda.24 Terrorist groups have been skilful in the use of the internet. The groups have 

shown an ability to design content that appeals to users’ specific values and connecting them 

with like-minded individuals.25 Both in the physical and virtual realm, such groups depend 

heavily on isolation of potential recruits from views and opinions that may sway them from the 

groups’ prevailing ideologies. Terrorists aim to place targets into ‘echo chambers’ that amplify 

their narratives and overpower any contrary opinions.26 Numerous social media platforms have 

been mobilised in the direct grooming and recruitment.27 ISIS, in particular, was able to take 

advantage of impressionable young people who used social platforms.  

Through social media, ISIS extended its appeal beyond Arab countries, attracting fighters from 

the West. ISIS projected an image of success; that it was the triumphant side and could offer a 

better life. Portraying a glamorised image, ISIS fighters acted as the new ‘rock stars’ of global 

cyber jihad.28 The group idealised the caliphate as the place for Muslims to enjoy status and a 

sense of belonging; that it was the duty of Muslim men and women in the West to travel there, 

particularly if they were Sunni Muslims.29 The propaganda reaped some success: ISIS managed to 
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attract foreign recruits, among them young men, women and children from Western countries 

and the US.  For young girls, martyrdom was the ultimate incentive; marrying a mujahid provided 

eternal rewards in the afterlife.30 It is reported that 15-year-old British girl Shamima Begum and 

her two colleagues, whose departure to join the terrorist group attracted media attention, had 

been radicalised by ISIS’ online campaigns. Shamima Begum intimated that her ‘family wouldn’t 

help me get married in the UK.’ 31 

At its strongest, ISIS was in control of territory straddling two countries, Syria and Iraq.32 The 

group built on the jihadist movement embodied by al- Qaeda. The only difference is that it 

acquired territory,33 ascribing itself with ‘statehood.’ In March 2019, under heavy onslaught from 

coalition forces, ISIS lost the final territorial remnant of its caliphate in Baghouz. Yet its collapse 

bequeathed a plethora of complex and difficult challenges. One such difficulty was dealing with 

minors recruited or taken by, or born into the group. The status of these children has been the 

source of debate, particularly those seeking to return to their previous Western domiciles.  

Among the Western countries, there does not seem to be a clear position on how such children 

should be treated. The reactions of Western government have been inconsistent, some punitive. 

It would appear the approaches towards this dilemma have been dictated by the political whims 

of individual states without normative basis. The widely-reported case of British teenager 

Shamima Begum shone the spotlight on the predicaments of children formerly associated with 

ISIS.  

The children have, predominantly, been regarded as young terrorists likely to pose danger to 

Western societies. However, these perceptions and actions depart from the normative 

approaches to children associated with armed conflict. This paper makes a case for the treatment 

of ISIS-associated children – those under 18 - to be regarded as child soldiers. When analysed 

closely, these children deserve protections accorded to all children recruited for purposes of 

warfare. Recent case law implies that such protection does not cease even after the age of 18. 

The denial of repatriation is, thus, inimical to normative approaches to child victims of armed 

conflict. The approaches of the Western countries could be vulnerable to criticism of the 

violation of the rule of law. The revocation of citizenship and barring returns conflict with 

norms of justice.  With this in mind, this article asserts that a consistent approach would require 

the Western approaches to treat ISIS-associated children as victims first. 

The paper is organised as follows. The first part discusses the dilemmas faced by Western 

countries with regards to children who travelled to the warzone to join ISIS. The second part 

makes a case for the children to be regarded as child soldiers. Reference to international human 

rights and in particular, International Criminal Law, are made. The case of Thomas Lubanga at 

the ICC made some interesting conclusions on children associated with armed conflict and the 

effects of war.  The third section discusses decisions to strip Western citizens who travelled to 

join ISIS of citizenship, within the context of international law. The fourth part examines the 

notion of ‘victimhood’ against the background of age thresholds for victims of child soldiering. 

The case of Dominic Ongwen, abducted as child and prosecuted as an adult, triggered debate on 

whether an adult former child soldier could still be regarded as a victim.  The case brings some 

conflicting insights into the discourse of child solider victimhood. Ultimately, this paper adopts 
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the position in Lubanga that child soldier victimhood is continuous for the time the victim is 

under the custody of his or her abductors. This is essential in interpreting the cases of ISIS-

associated children now over 18. The fifth part argues for a consistent approach to ISIS-

associated children based on their continuous victimhood. 

  

1. Dilemmas of Western children 
 

Research findings demonstrate that about 41,490 foreign citizens across 80 countries became 

affiliated with ISIS. 34 Some 13 per cent of them were women while 12 per cent were minors, 

meaning that 1 in 4 ISIS fighters were women and minors. This is, however, believed to be a 

gross underestimation: only 26 countries publicly provided reliable figures on both women and 

minors.35  There is, thus, still a lack of a full understanding of the scale and scope of the 

problem.36 In total, 1,460-1,525 minors have now returned to their country of departure, 

representing up to 20 percent of total returnees.37 However, the approaches to repatriation of 

children formerly attached to ISIS have been inconsistent. The issue is politically charged across 

Europe. US president Donald Trump told the European Union (EU) to take back its 800 ISIS 

fighters captured in Syria by US-backed forces and put them on trial.38 It is not clear how many 

of these are children. Similarly, the UN has enjoined governments to take responsibility for their 

citizens who joined ISIS, and repatriate family members not being held for the purposes of 

prosecution.39 Children of ISIS fighters, in particular, had ‘suffered grievous violations of their 

rights.’ 40 France, Germany, Norway and Denmark have all repatriated a small number, most of 

them orphans whose parents were killed during the caliphate’s final months.41 Eight Australian 

children were rescued from a refugee camp in Syria and taken into the care of the Australian 

government.42 Six Belgian children of ISIS members were taken to Belgium from camps in 

Syria.43  

However, there is general resistance. The Court of Appeal in Brussels overturned an earlier court 

decision which ordered the government to accept the return of the widows and children of two 
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men who left Belgium with their families to go and fight in Syria.44 Sajid Javid, the former home 

secretary, concluded that it would be too risky to send officials to retrieve the children of ISIS 

fighters from Syria. 45 However, these camps were frequently visited by British aid workers and 

journalists. 

Attitudes are much more hardened against the parents or fighters. As regards the children, the 

fear is that minors recruited into groups like ISIS may perpetrate criminal acts and violence.46 

The fear comes against the use of children by armed groups generally,47 and ISIS’ use of young 

boys in combat roles. Images that appeared to show children being used in the perpetration of 

violence have added to the fears.48 As noted by Charles Lister, director of the Countering 

Terrorism and Extremism Program at the Middle East Institute in Washington, many Europeans 

were resisting  repatriation because they perceived, even the children, as potential dangers.49  The 

young recruits have been described as having been ‘groomed’, ‘lured’ and ‘seduced’ to join ISIS 

without the consent or knowledge of their parents.50 The now common examples include 15-

year-olds Sharmeena Begum, Shamima Begum (no relation), Amira Abase and Kadiza Sultana 

(16), who flew from London in 2014 and 201551, the 16-year-old twins Salma and Zahra Halane, 

who left Manchester in June 2014,52 and two Austrian friends, Samra Kesinovic (17) and Sabina 

Selimovic (16) who left Vienna to join ISIS in April 2014.53 German Linda Wenzel was 15 when 

she left home after telling her mother she was going to spend the weekend with a friend but 

instead made her way to Syria after striking up a relationship online with a jihadist.54 

The well-publicised case of Shamima Begum, in particular, brought the dilemma of Western 

children formerly associated with ISIS into sharp focus. Shamima, who was pregnant, had sought 

to return to the UK after she was discovered in a Kurdish refugee camp in Syria. She had been 

married to ISIS fighter Yago Riedijk, 27, from Holland and had had two other children who later 

died. Shamima, 19 at the time of her appeal to return, claimed she had been ‘brainwashed’ by 
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ISIS and now ‘regrets everything.’55  However, she also intimated she did not regret travelling to 

Syria but did not agree with everything the ISIS group had done. On 19 February 2019, the 

British Home Office revoked her British citizenship.  Soon afterwards, she gave birth to a boy, 

who later died of pneumonia in March at less than three weeks of age.  

A United Nations Security Council Resolution in 2014 introduced what formally became known 

as the ‘foreign [terrorist] fighter’ threat on the international security agenda.56  Foreign terrorist 

fighters (FTFs) are defined as ‘individuals who travel to a State other than their State of residence 

or nationality for the purpose of the perpetration, planning or preparation of, or participation in, 

terrorist acts or the providing or receiving of terrorist training, including in connection with 

armed conflict”.57 They increase the intensity, duration, and complexity of conflicts and may 

constitute a serious danger to their States of origin, transit, destination, as well as neighbouring 

zones of armed conflict in which they are active. After the terrorist attacks in Paris in November 

2015, fears heightened that ‘battle-hardened, ideologically fervent combatants would return to 

Europe en masse— with destructive intentions and capabilities— now characterise common 

perceptions of this threat’.58 The subsequent attacks in Brussels, Paris, Nice, Berlin, Manchester 

and London were 'viewed through the lens of the foreign fighter phenomenon.’59  

2. Law of armed conflict and children 
In essence, young persons like Shamima have been regarded as FTFs. With regards to girls and 

women, the popularised and sensationalised epithet ‘ISIS or jihadi brides’ inextricably ‘marries’ 

them to the devious agenda of the group. The FTFs definition is unhelpful for its sweeping 

classification of transnational participants as ‘terrorist fighters.’ While it recognises ‘armed 

conflict’, it fails to pay cognizance to child soldiers.  In this paper, I make a case for ISIS-

associated children to be considered as child soldiers and, therefore, principally victims, unless 

clear evidence is available that they were terrorists. The blanket denial of repatriation would 

appear against the law of armed conflict (and international human rights law). The approaches of 

the Western countries could be vulnerable to criticism of the violation of the rule of law. The 

revocation of citizenship and barring returns conflict with norms of justice.   

By all accounts, ISIS, while also correctly described as a terrorist group, would, under IHL 

conform with the legal identity of non-state armed group. A ‘non-state armed groups’ must be a 

collective entity with a command structure that distinguishes the group from its individual 

members.60 Second, the group must have sufficient manpower, logistics, including weapons, and 

coordination to engage in intense and sustained violence.61 Once an armed group is party to an 

armed conflict, its members are liable for war crimes.62 One such war crime is the recruitment of 
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child soldiers. As discussed earlier, ISIS has been involved in the widespread recruitment of 

children, among them, of very young ages. Soft law and hard law have since established the 

definition of a child soldier.  The Paris Principles defined a child soldier as: 

Any person below 18 years of age who is or who has been recruited or used by an armed force or 

armed group in any capacity, including but not limited to children, boys, and girls used as 

fighters, cooks, porters, messengers, spies, or for sexual purposes. It does not only refer to a 

child who is taking or has taken a direct part in hostilities.63 

Under  Article 4 (1) of the Optional Protocol to the Convention on the Rights of the Child on 

the involvement of children in armed conflict, armed groups that are distinct from the armed 

forces of a State should not, under any circumstances, recruit or use in hostilities persons under 

the age of 18 years.64 The liability does not lie with the recruitee but the recruiter.  

3.1 International Criminal Law 
 

International jurisprudence has affirmed the criminality of engaging children and outlined the 

methods of recruitment. In Prosecutor v. Hinga Norman, the Appeals Chamber of the Special Court 

for Sierra Leone (SCSL) held that the recruitment of child soldiers, namely the conscription, 

enlistment and use to participate actively in hostilities of children under fifteen, was a crime 

under customary law international law attracting individual criminal responsibility since at least 

November 1996.65 The SCSL cases represented a seminal moment when the crime of child 

recruitment had, for the first time, been charged before an international court or tribunal. The 

ICC followed the path paved by the SCSL and developed its own jurisprudence directly 

addressing the elements of this specific crime.66  

The ICC and SCSL chimed on the forms of recruitment. The Appeals Chamber of the SCSL 

noted that ‘enlistment’ in the broad sense included any conduct of accepting the child as a part 

of the militia. Such conduct would include making him participate in military operations.67  The 

case of Lubanga at the ICC affirmed that ‘conscripting’ and ‘enlisting’ were two forms of 

recruitment, ‘conscripting’ being forcible recruitment, while ‘enlisting’ pertains more to voluntary 

recruitment.’68 The activities of ISIS conform to these legal precepts. The group accepted 

children who willingly joined it, some who voluntarily travelled from the West, into its ranks 

while also kidnapping others.  
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However, jurisprudence has, albeit controversially, established that consent of the child is not a 

valid defence to any of the three child soldiering war crimes. In Lubanga, the court concurred 

with the Special Representative of the Secretary-General for Children and Armed Conflict that 

‘[t]he line between voluntary and forced recruitment is therefore not only legally irrelevant but 

practically superficial in the context of children in armed conflict.’69 Child soldiers, it has been 

concluded, are, thus, regarded as faultless passive victims70 of adult malevolence.  

As noted earlier, the term ‘child soldier’ captures an array of activities: boys, and girls used as 

fighters, cooks, porters, messengers, spies, or for sexual purposes. It does not only refer to a 

child who is taking or has taken a direct part in hostilities.71 IHL uses the terms participating 

‘directly’ in armed conflict while the Rome Statute uses the terms ‘using’ and ‘participating 

actively’ in hostilities. ‘The words ‘using’ and ‘participate’ have been adopted in order to cover 

both direct participation in combat and also active participation in military activities linked to 

combat […] use of children in a direct support function such as acting as bearers to take supplies 

to the front line, or activities at the front line itself, would be included in the terminology.’72  

In Lubanga, the ICC introduced the test of ‘potential target’ to define the scope of active 

participation in hostilities.73   The decisive factor… in deciding if an ‘indirect’ role, it stated, is to 

be treated as active participation in hostilities is whether the support provided by the child to the 

combatants exposed him or her to real danger as a ‘potential target.’74 The child’s support and 

the level of consequential risk means that,  irrespective of the child’s absence from the immediate 

scene of the hostilities, he or she was nonetheless actively involved in them.75 The decisive 

factor, therefore, in deciding if an ‘indirect’ role is to be treated as active participation in 

hostilities is whether the support provided by the child to the combatants exposed him or her to 

real danger as a potential target.76 Broadening the definition of what constitutes ‘active 

participation’ might have the unintended consequence that civilians, including civilian children, 

would lose their status of protected persons under IHL. 

The judicial indiscretion aside, in essence, ISIS-associated children, were recruited through both 

voluntary means and by force. Whether at the battlefront or not, they could be potential targets. 

Several children, including Shamima Begum’s colleagues were killed. With ISIS increasingly 

losing fighters and territory, the group increasingly sent children to the frontlines.77 Research on 

89 young people featured in official ISIS from January 1, 2015, to January 31, 2016 showed them 

praised as martyrs in ISIS propaganda. Fifty-one percent were alleged to have died in Iraq, while 

36 percent died in Syria. 78 Thirty-one percent of those killed were Syrian, 25 percent 
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Syrian/Iraqi, and 11 percent Iraqi. The remaining 33 percent were from Yemen, Saudi Arabia, 

Tunisia, Libya, the United Kingdom, France, Australia, and Nigeria.79 

Girl child soldiers, referred to as ‘bush wives’ have often been used as rewards for or have been 

abused by commanders and ordinary group members. ISIS exploited the ‘bush wives’ who bore 

children at young ages. Research in Mosul under ISIS showed that by June 2014, there were 819 

household members reportedly married .80 The age of marriage was 15 or less for 89 (12.9%) and 

18 and less for 253 (49.7%).81 Battlefield deaths left the women widowed but remarried soon 

after, with some reportedly married and divorced up to six times.82 This was designed to 

‘populate the project.’ 

ISIS is also reported to have raped children as young as 12.83 The prospects of religiously 

permitted sexual relation served as a recruitment tool for men from conservative societies where  

sex before marriage is proscribed.84 An 11-year-old Yazidi girl was forced to marry an 

Azerbaijani foreign fighter who was 19.85  Shamima Begum’s colleague, Sultana, reportedly 

married an American ISIS fighter with Somali heritage, who was killed a short time later in a 

Russian airstrike. Amira Abase married an 18-year-old Australian ISIS fighter, Abdullah Elmir, in 

July 2016.86 It has not been suggested that the three girls were enlisted for sexual purposes. 

However, it has been noted that Shamima Begum’s marriage to Dutch Riedijk was ‘arranged’ 

shortly after she arrived in Raqqa.87 She had two children and a third at a refugee camp where 

she was discovered. While there is no explicit evidence of them being ‘sex slaves’, they were 

performing support roles which exposed them to danger. Coalition airstrikes killed civilians, 

including children.88  

While girls were frequently abducted to serve as ‘bush wives’, they performed other military and 

domestic tasks.89 Shamima Begum reportedly served in ISIS’ ‘morality police’ and also tried to 

recruit other young women. It has been claimed she carried a rifle and earned a reputation as a 

strict ‘enforcer’ of ISIS’ laws, such as dress codes for women.90 A nine-year-old boy from 

London, forced to travel to Syria by his parents, was also feared to be the youngest British child 
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to be killed with ISIS.91 Shamima Begum’s colleagues were also killed by coalition airstrikes.92 It 

can be concluded that the two girls, married to ISIS fighters, were ‘potential targets’. 

The purpose of the foregoing accounts is to juxtapose them with extant precepts of child 

soldiering. It is clear that ISIS-associated children under the age of 18 were enlisted, forcibly 

recruited, used as sex slaves and performed ancillary activities as well as active combat, thus 

fulfilling the definitional precepts of child soldiering. The children performed various activities, 

as well as combat, which would constitute ‘participating actively’ and left them as ‘potential 

targets’ in hostilities. However, under International Criminal Law the definition of a child soldier 

assumes a different and lower age threshold. Under Article 8 of the Statute, war crimes against 

child soldiers include conscripting or enlisting children under the age of 15 years, or using them 

to participate actively in hostilities. Conscription, enlistment and using children to participate 

actively in hostilities are separate crimes.93 Therefore, International Criminal Law exclusively 

targets adult recruiters and users of child soldiers while child soldiers are exempted for crimes 

they commit.  For instance, the Rome Statute disallows prosecution of anyone under the age of 

18, in the process creating a three-year accountability and victimhood gap. Here is the dilemma 

arising: Soldiers older than 15 are not considered ‘child’ soldiers in terms of the crimes of 

conscription, enlistment, and use in hostilities. They are denied the possibility of being 

recognised as child soldier victims. At the same time, they are, under the Statute, not regarded as 

perpetrators either. Shamima Begum and colleagues were 15 or older when she joined ISIS. So, 

between the age of 15 through 17 they did not have status either as child soldier victims or as 

potential perpetrators, nor could they be regarded the subject of child soldier crimes. 

While the SCSL Statute provided no jurisdiction over any person who was under the age of 15, it 

provide that should any person who was at the time of the alleged commission of the crime 

between 15 and 18 years of age come before the Court, he or she would be treated ‘with dignity 

and a sense of worth, taking into account his or her young age and the desirability of promoting 

his or her rehabilitation, reintegration into and assumption of a constructive role in society, and 

in accordance with international human rights standards, in particular the rights of the child.’94 

Unlike the Rome Statute, in essence, the SCSL Statute permitted prosecution of those aged 

between 15 and 18. The founding prosecutor, David Crane, however, declined, arguing:  

 ‘The Prosecution decided early in developing a prosecutorial plan that no child between 15 and 

18 had the sufficiently blameworthy state of mind to commit war crimes in a conflict setting. 

Aware of the clear legal standard highlighted in international humanitarian law, the intent in 

choosing not to prosecute was to rehabilitate and reintegrate this lost generation back into 

society. It would have been impractical to prosecute even particularly violent children because 

there were so many.’ 95 
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3. ISIS children: Citizenship and statelessness 
Because of the charged nature of terrorism and violent extremism, Western approaches to 

returning and reintegrating children of foreign fighters have been varied. As noted earlier, while 

some Western countries had repatriated children, there was a general fear of exposing 

populations to potential terror risks. France, Germany and the United Kingdom have been 

reluctant, and sometimes downright unwilling, to take back ISIS suspects and their families.96 

Some of the reactions have been punitive. For instance, some of the responses have been that 

children of ISIS fighters would not be allowed back while also revoking citizenship of their 

parents. More than 120 dual nationals have been stripped of their British citizenship, including 

Shamima Begum,97 since 2016. Under the 1981 British Nationality Act, a person can be deprived 

of their citizenship if the Home Secretary is satisfied it would be ‘conducive to the public good’. 

Javid, then home secretary, stripped Shamima Begum of her citizenship in February 2019. 

However, Section 40 (4) states that the Secretary of State cannot make an order if he is satisfied 

that the order would make a person stateless, except where the Secretary of State certifies that he 

has taken the decision wholly or partly in reliance on information which should not be made 

public in the interests of national security … or otherwise in the public interest. Under 

international law, it is illegal to deprive nationals of citizenship if such decision would leave them 

stateless. The prohibition of adopting measures that result in statelessness is, principally, 

regulated under the 1961 Convention on the Reduction of Statelessness.98 The Convention 

envisages only few narrowly defined cases in which a person can be made stateless. However, 

state parties that express their intention to maintain a right to deprive persons of citizenship in 

accordance with national laws, are allowed to do so if these are applicable at the moment of 

accessing the Convention (Art.(8).(3)). 

In Germany, a court ruled that a German wife and three children of an ISIS fighter must be 

returned. The family had sued Germany's foreign ministry after diplomats declined a request to 

help the mother return with her three children from northern Syria.99 Eventually, Germany 

permitted children of German ISIS fighters to be repatriated in response to mounting pressure 

to take back families stranded in Syrian prison camps.100  

Other countries have adopted a different approach by accepting former fighters for trial.101 A 

group of American women and children captured with ISIS in Syria were returned to the US. 

The group consisted of two women and six children. They were returned at the request of the 

US government and based on their own desire to return ‘without any pressure or coercion.’102 In 

one case of American-born Hoda Muthana, the State Department argued that she was not a 
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citizen because of her father's diplomatic status at the time of her birth.103 Russia had the most 

active programme to return detainees from Iraq and Syria, notably children.104 

4. Do former child soldiers lose victimhood? 
In the foregoing sections, I have attempted to make a case for ISIS-associated children to be 

treated as child soldiers and thus victims in accordance to international law. The approaches to 

ISIS-associated children are merely informed by whims of individual countries who perceived 

them as young terrorists. Child soldiers have been known to perform violent and ghastly acts, 

although as noted earlier, humanitarian discourse exempts them of liability. According to 

Drumbl, the ‘international legal imagination’ has become saturated by the ‘faultless passive 

victim’ image of the child soldier. This, he argues, image is a legal fiction. 105 The image fails to 

recognise volunteerism; children are capable of understanding, especially when adolescents, more 

than the international law wishes to acknowledge. He argues that the rationale for excluding 

children from the criminal process overshoots its mark by offering too much protection.106 

Although there have been no public reports found of foreign minors under 15 years old 

travelling unaccompanied to ISIS territory, evidence has shown that ISIS-trained children as 

young as five years old have participated in violent acts.107 These perceptions have influenced 

Western countries approaches to children formerly associated with ISIS. The situation becomes 

more complex when those concerned are no longer children, as the international legal 

protections cease to apply when the age of 18 is reached.108 Therefore, Shamima Begum and 

others who spent the majority of their time with ISIS as children, but are now over 18, now fall 

outside the legal regimes protecting children. Shamima Begum and colleagues were 15 or older 

when she joined ISIS.109  

The question becomes: do former child soldiers really lose victim status? Recent case law on 

child soldiering suggests otherwise. In the Conviction Decision in Lubanga, the Trial Chamber 

found that the offences of conscripting and enlisting ‘are committed at the moment a child 

under the age of 15 is enrolled into or joins an armed force or group’ and that they ‘are 

continuous in nature.110 The case of the ‘victimhood’ of child soldiers arose in the case of 

Dominic Ongwen, a former commander in Uganda’s rebel group, the Lord’s Resistance Army 

(LRA). Ongwen was forcibly conscripted by the LRA as a young boy.111  He rose through the 
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ranks of the LRA, led by Joseph Kony, to become one of its commanders. In July 2005, the ICC 

issued warrants of arrest against the leader of the LRA, Joseph Kony, and four of his 

commanders, including Ongwen, for numerous counts of crimes against humanity and war 

crimes.112 Almost ten years after the ICC indicted him, Ongwen was arrested and made his first 

appearance before the Court in The Hague on 26 January 2015.113 He faced 70 charges of crimes 

against humanity and war crimes, including recruiting children for purposes of armed conflict - 

crimes which took place once he was an adult and met the over-eighteen requirement outlined in 

Article 26 of the Rome Statute.  

Ongwen’s case was remarkable in that it was the first trial to pursue an indictment against an 

individual who was both a victim and perpetrator of child soldiering. His case fulfills the element 

of ‘conscription’ and the vast majority of his life and development were at the hands of his 

abductors. Ongwen’s defence posed some poignant questions on: whether his victimhood ceased 

at any time during his captivity under the LRA. Did he, having been a victim kept under the keen 

watch of Kony and his spy network and scared of spiritualism, transcend into a perpetrator?114  

Put differently, did Ongwen cease to be a victim? This question is central to understanding the 

status of children formerly associated with ISIS who are deemed to have fallen out of the 

threshold for protection (over 18). 

ICC Prosecutor Fatou Bensouda acknowledged that, not only was Ongwen alleged to be the 

perpetrator of these crimes, he was also a victim. 115  He was abducted from his home by LRA 

rebels, when he was fourteen. Bensouda conceded Ongwen must have gone through the trauma 

of separation from his family, brutalisation by his captors and initiation into the violence of the 

LRA way of life. 116 He had thus been cast as a victim, rather than a perpetrator. However, 

contrary to the conclusions in Lubanga on ‘continuous’ victimhood, Bensouda argued that 

Ongwen was a murderer and a rapist.117 He had commanded attacks which destroyed innocent 

civilians’ livelihood. She argued that his abduction and conscription into the LRA may ‘perhaps’ 

amount to some mitigation of sentence not a defence or a reason not to prosecute him for the 

choice that he made; the choice to embrace the murderous violence used by the LRA and to 

make it the hallmark of operations carried out by his soldiers.118 

The defence, however, argued that Ongwen lived his life like many child soldiers who were 

fighting on frontlines in prohibition of IHL. In light of the many child soldiers around the globe, 

the defence appealed to the court to take this into account. The fact that he was forcibly 

conscripted as a child soldier and lived in an environment of ‘ruthlessness and duress throughout 
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his life’ could not merely be regarded as a matter to be resolved during the sentencing phase at 

trial when addressing mitigation.119 

Ongwen’s case differs significantly from the cases of child soldiers who joined ISIS. He was 

conscripted and not enlisted and was in the ranks of the LRA for a long time. The ISIS child 

recruits enlisted, over 15 and were not thought to have been a high-ranking members of the 

group.  However, the two cases converge on the issue of ‘victimhood’. Did Ongwen’s victim 

status cease after 18? Shamima Begum for instance is now over 18.  

Mark Drumbl’s observations on the contradictions in recent jurisprudence on this matter 

warrant considerable rehearsal. 120 This is also central to how we might perceive children formerly 

associated with ISIS who are now over 18. The conflicting conclusions on this matter have also 

been noted by other scholars.121 Drumbl asserts that, irrespective of his ascension, Ongwen’s 

‘point of entry remained fixed as a young, kidnapped, orphaned, and abused child’.122 The 

Lubanga case had established a link between a child soldier’s past experiences and the present, as 

linear. The experiences of a child soldier ‘was constructed as ongoing and assured: it rendered 

the children as victims damaged for life, with their reality today as derivative of their previous 

suffering. Once a child soldier in fact, always a child soldier in mind, body, and soul.’123 In other 

words, Lubanga focused on the long-lasting effects of trauma.124 This would seem to conform 

with a corpus of studies on militarised children. However, Ongwen, seems to depart from the 

previously established by rupturing the linkage between his past, as a child soldier, and his 

present as a former child soldier as discontinuous.125  

To be sure, Drumbl does not necessarily argue that child soldiers should be treated as passive, 

faultless victims but that International Criminal Law should be consistent and predictable.126 The 

Pre-Trial Chamber in Ongwen’s case contradicted the findings in the Lubanga Trial and Appeals 

Chambers. Drumbl points out: 

PTC II thereby shied away from the Lubanga narrative of the pernicious, ongoing effect of being 

compelled as a child into a violent armed group and socialized therein. Whereas the defense 

sought to link Ongwen’s conduct as an adult to his horrid experiences as a child, PTC II only 

examined his agency as an adult – as if he had never been a child, let alone a child in the LRA. In 

rejecting the duress submissions in Ongwen, PTC II elides Ongwen’s status as a former child 

soldier. It’s as if he lost that status, or ceded it. Hence, there is a proper way to be a victim. 

Victimhood is contingent, so to speak, even aleatory.127 

Ongwen’s case proceeded to trial. Drumbl cautions that the ‘push to confirm charges against 

Ongwen invoked language that should perturb child rights activists.’ 128 This is because post-

 
119 The Prosecutor v. Dominic Ongwen Pre-Trial Chamber II ICC-02/04-01/15 Defence for Dominic Ongwen Third 
Public Redacted Version of “Defence Brief for the Confirmation of Charges Hearing”, filed on 18 January 2016 as 
ICC-02/04-01/15-404-Conf25 May 2016 para 36 
120 M Drumbl ‘Shifting Narratives: Ongwen and Lubanga on the Effects of Child Soldiering’ (2016) Justice in 
Conflict https://justiceinconflict.org/2016/04/20/shifting-narratives-ongwen-and-lubanga-on-the-effects-of-child-
soldiering/ 
121 See e.g Y McDermott ‘Child victim or brutal warlord? ICC weighs the fate of Dominic Ongwen’ (20170 The 
Conversation 
122 Drumbl, supra note 119 
123 ibid 
124 McDermott, supra note 120  
125 Drumbl, supra note 119 
126 Ibid  
127 Ibid  
128 Ibid  



conflict rehabilitation and reintegration approach all persons (regardless of age) who had become 

associated with armed groups and armed forces while under the age of 18 as former child 

soldiers and accords them entitlements linked to that status. Drumbl further states: 

The contrast between Ongwen and Lubanga vivifies how narratives of agency, choice, and 

constraint may become instrumentalized by judges to suit the prosecutorial impulse. This 

contrast additionally reflects the clumsiness of the criminal law in conceptualizing child soldiering 

specifically and, in Ongwen’s case, victim-perpetrator circularity generally.129 

The judgment in Ongwen on this element would be interesting given Lubanga. In fact, evidence 

presented by an expert witness in Lubanga supported continuity of victimhood. Dr. Elisabeth 

Schauer pointed out that children of war and child soldiers often suffered from devastating long-

term consequences of experienced or witnessed acts of violence. A significant number of the 

children who were interviewed had developed the debilitating post-traumatic stress disorder.130 

According to Schauer, ‘the post-traumatic stress tends to persist, possibly for the remainder of 

the individual’s life.’131 Similarly, another research concluded that growing up in an armed group 

was related to higher levels of trauma-related disorders and aggressive behavior. 132 This may 

explain the challenge of reintegrating former child soldiers.133 In other words, there is continuity 

of victimhood. However, joining young and perpetrating violence on a regular basis seems to 

intensify the appetite for aggression.134 Research on the conflict in Sierra Leone showed that 

killing or injuring others was strongly associated with more severe depression, anxiety and 

hostility symptoms, while being a victim of rape or sexual abuse was predictive of anxiety and 

hostility, but not depression.135 These conclusions are consistent with general findings on the 

effects of trauma. Research in psychiatry indicates progressive escalation of symptoms with the 

passage of time leading to delayed onset post-traumatic stress disorder.136 ‘The development of 

traumatic memories at the time of stress exposure represents a major vulnerability through 

repeated environmental triggering of the increasing dysregulation of an individual’s 

neurobiology.’137 

5. Towards a consistent approach 
These findings are crucial to how children associated with ISIS could be viewed. Some of these 

former child soldiers are now beyond the age of 18. The literature on child soldiers and indeed 

radicalisation places victimhood at the very centre of the discourses.138 It could be argued that 

former ISIS-associated children remain victims when over 18. We have already established that 

they are conscripted, enlisted to participate actively in various activities and are potential targets. 

Drawing on Lubanga and evidence on the enduring effects of trauma, I argue that the fact that 

child soldiers are no longer under the custody of the perpetrator should not relieve them of the 
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victim status. Further, the fact that a former child soldier has surpassed the age of traditional 

protection does not necessarily strip them of victimhood. With this in mind, it is proposed that 

Western countries adopt consistent approach towards persons conscripted or enlisted by ISIS 

while under the age of 18. They remain victims.  

Although the ISIS-associated teenagers’ individual commitment cannot be ignored, the role of 

manipulation, grooming or coercion should also be taken into account in their affiliation to ISIS. 

Infants, in particular did not choose to be born into ISIS.  Unless evidence is available of 

terrorist acts against civilians, former ISIS child soldiers should be treated, first, as victims. The 

victim-first approach has been widely recognised. The United Nations Office on Drugs and 

Crime 139 points to several widely ratified conventions and treaties that support the victim-first 

status of children recruited into groups like ISIS.140 Article 6 (3) of the Optional Protocol to the 

Convention on the Rights of the Child on the involvement of children in armed conflict states 

that parties shall take all feasible measures to ensure that persons within their jurisdiction 

recruited or used in hostilities contrary to the present Protocol are demobilized or otherwise 

released from service. States Parties shall, when necessary, accord to such persons all appropriate 

assistance for their physical and psychological recovery and their social reintegration.141 

Article 39 of the United Nations Convention on the Rights of the Child (UNCRC) enjoins states 

to take all appropriate measures to promote physical and psychological recovery and social 

reintegration of a child victim of: any form of neglect, exploitation, or abuse; torture or any other 

form of cruel, inhuman or degrading treatment or punishment; or armed conflicts. Such recovery 

and reintegration shall take place in an environment which fosters the health, self-respect and 

dignity of the child.142  In the past twenty years, tens of thousands of former child soldiers have 

benefited from rehabilitation programmes designed to help them rejoin society.143 These 

programmes recognize that recruiting children for armed conflict is a violation of international 

law and that the primary violators of the law are the adult recruiters, not the children. 

5.1 The rule of law 
The rule of law requires that people be governed by accepted rules, rather than by the arbitrary 

decisions of rulers. Access to justice is a basic principle of the rule of law. In the absence of 

access to justice, people are unable to have their voice heard, exercise their rights, challenge 

discrimination or hold decision-makers accountable. Due process rights, through the audi alteram 

partem rule, dictate a person must be heard in their defence as a matter of natural justice.144 

Although there is no universal age threshold for criminal responsibility, the UN Committee on 

the Rights of the Child has recommended that this age not be less than 12 years old.145 In all the 

cases involving children associated with ISIS, no ‘battlefield evidence’ of violation of law, except 

‘association’, has been proffered, either because it is non-existent or legally unusable. Shiraz 
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Maher, the director of the International Centre for the Study of Radicalisation, noted that: ‘For 

all kinds of legal reasons, much of what is called ‘battlefield evidence’… would not be admissible 

in court, either falling short on evidential grounds or because of the manner in which it was 

obtained.’146 For instance, intercepted evidence is not admissible in UK courts. As a result, some 

repatriated British fighters could therefore walk free or convicted of lesser crimes.147 

It is unhelpful, however, to pretend child soldiers do not commit atrocities, minors associated 

with ISIS included. Evidence has shown some children perpetrating horrific acts during armed 

conflicts. As noted earlier, some of the boys in ISIS-held territory actively perpetrated violence 

from an increasingly young age. 148  IHL and International Human Rights Law also set limits, in 

the event of prosecution of children associated with hostilities.149 As Jo Becker of Human Rights 

Watch points out: ‘There’s no doubt that some children have committed terrible crimes during 

armed conflict. If so, they can be prosecuted under international law, taking their age into 

account and adhering to international standards. But prosecuting children for any affiliation with 

ISIS is not justice…’150 

Moreover, the revocation of citizenship of former ISIS child soldiers eviscerates all the tenets of 

justice, particularly the of law. The withdrawal of nationality has been based solely on association 

with a ‘terrorist group’ and that such action taken against them by Western governments was 

‘conducive to the public good.’  Putting aside the contestability of what constitutes ‘public good’, 

a key component of the rule of law is that governments must not impose penalties on people 

without due process.151 Article 41 of European Charter of Fundamental Rights states that: ‘every 

person has the right to be heard, before any individual measure which would affect him or her 

adversely is taken.’152 European  Court of Justice (ECJ) has consistently supported the application 

of the right to be heard to the decisions with individual character in its case law.153 Arbitrary 

withdrawal of citizenship is a penalty imposed without due process. Such action, especially when 

the victim is to be left stateless, seems to fall far short of the dictates of the rule of law. 

Procedural rights are only recognized after the decisions. 

At the time of writing, Shamima Begum, then 20, had appealed to the Special Immigration 

Appeals Commission. Her lawyers contended that, now stateless, she was unable to mount a ‘fair 

and effective’ legal challenge and was at risk of ‘death, inhuman or degrading treatment’.154 It had 
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been noted that she was of Bangladeshi heritage. However, Bangladesh denied Begum had dual 

citizenship, and had never applied for Bangladeshi nationality. 

The lawyers told the court: ‘[Begum] intended to return to the UK when the British government, 

after hearing of that intention, deprived her of her British citizenship with the purpose of 

preventing her from returning to the UK…Those actions were motivated, at least in part, by a 

desire to prevent the appellant exercising her [human rights] in the UK (such as by resisting 

deportation to Bangladesh).’155 

In A and others v Secretary of State for the Home Department UK, commonly known as the ‘Belmarsh 

case’;156 the House of Lords ruled against the excessive use of powers in matters relating to 

terrorism and national security.  While the European Court of Human Rights (ECtHR) has ruled 

in favour of revocation of a UK’s citizen’s nationality for association with terrorism in one 

matter, the case involved a different set of circumstances.157 This paper does not focus on 

individuals who travel outside their domiciles to merely associate with terrorist groups. Such 

persons may very well deserve revocation of nationality in the name of the so-called ‘public 

good.’ The interest of the paper is on children who associated with armed groups, who fit into 

the recognized definition of a ‘child soldier.’ Such children, whether boys or girls, would have 

‘participated actively’ – in the broader sense established in jurisprudence – in hostilities, and has 

been affirmed, that does not necessarily mean involvement the fighting itself. In this paper, I 

have argued that children who travelled from the West to associate with ISIS seem to fulfil the 

accepted conceptualization of ‘child soldier’ and should thus benefit from the legal protections 

available for children associated with armed conflict. 

6. Conclusion 
The Syrian conflict has spawned a troubling dilemma of children formerly associated with 

terrorist groups wishing to return to Western countries. However, the approaches of the 

supposed recipient states have been inconsistent, ranging from outright barring of returns to 

revoking citizenship. It would appear the approaches to these children have been informed by 

political caprices of individual countries rather than any normative standards on child soldiering. 

The inclination of the Western states has been to regard the children as young terrorists or 

females, ‘ISIS/jihadi brides’.  In this paper, I have attempted to make a case for consistent 

approach towards children formerly associated with ISIS. The paper has argued that, rather than 

perceive these minors as ‘young terrorists’ and associated epithets, the children should, 

essentially, be seen as ‘child soldiers.’ Such an approach would allow the children to benefit from 

the legal protections available to children associated with armed conflict. The status and roles of 

the minors fit snugly into the definitions in the legal architecture and jurisprudence on child 

soldiering. While the Ongwen prosecution adopted a different position, extant case law has 

implied that even beyond the set age threshold, children formerly associated with ISIS could also 

be regarded as victims when under the continuous custody of an armed group. The great weight 

of evidence points to the continuity of the effects of trauma when released from the group. 

Protection would extend to those considered to have fallen out of the ambit of the child 

soldiering law. Where there is evidence against children who perpetrated crimes against civilians, 
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a victim-first approach, which promotes rehabilitation, is encouraged, especially in cases of 

radicalized minors. Therefore, the stripping of citizenship and barring returns, appears too 

draconian. Significantly, annulling citizenship, without due process rights, is inimical to the basic 

tenets of natural justice, principally, the rule of law.   

.  

 

 

 

 


